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Oregon International Port of Coos Bay — Feeder Line
Application — Coos Bay Line of the Central QOregon &
Pacific Railroad, Inc

Finance Dochet No. 35160

Nttt vt

SUPPLEMENTAL RESPONSE OF
CENTRAL OREGON & PACIFIC RAILROAD, INC.
TO REPLY OF OREGON INTERNATIONAL PORT OF COOS BAY

‘The Central Oregon & Pacitic Railroad. Inc. (“CORP™) respectfully submits this
Supplemental Response 1o the Reply of the Oregon International Port of Coos Bay (the “Port™)
filed in the above-capioned proceeding on September 12, 2008 (the “Port’s Reply™).! The Port’s
Reply raises for the first time several issues that were not — but could have and should have been
— addressed 1n the Port’s July 11, 2008 Feeder Line Application and/or the Comments filed by
the Port on August 28, 2008 in the procecdings on CORP's Abandonment Application in Docket
No. AB-515 (Sub-No. 2), Central Oregon & Pacific Rarlroad Co . In¢c — Abandonment and
Disconninuance of Service — In Coos, Douglas and Lane Counties, OR  For example, the Port’s
newly announced unwillingness 1o utilize credit facilities that the Port previously represented
were available Lo fund the acquisition, rehabilitation and operation of the Coos Bay Subdtvision
casts serious doubt on whether the Port 1s a “financially responsible person™ as required by the
Feeder Line statute (49 U.S.C. § 10907(a)) The Port also argues — for the first time — that the
Board should requirc CORP not only to repair the tunnel conditions that led 1o the embargo, but

to contribute nearly $10 million in additional [unds to an “escrow™ account to pay for major

' CORP has simultancously filed a Motion for Leave to File Supplemental Response, requesting
that the Board grant CORP leave to file this Supplemental Response 1n light of scveral important
issues raised — for the first ime — in the Port’s Reply.



improvements, including bridge upgrades, tie replacement and track resurfacing, that would
upgradce the entirc Coos Bay Subdivision to FRA Class 2 status.

Morcover, the Port intentionally withheld from its August 28, 2008 response to CORI’s
Abandonment Application cvidence and argument relating to issues (including the NLV of the
Abandonment Segment and the Port’s claim that the embargo of the Coos Bay Subdivision
constituted an unlawful abandonment) that should have been presented to the Board in that
proceeding. Instead, the Port proftered that evidence as “rebuttal” in this feeder line proceeding.
'This sandbag tactic was clcarly designed to deny CORP any opportunity to respond to the Port’s
evidence. Apparently assuming that its strategy would, 1n lact, shield such evidence from
scrutiny, the Port submitied a Reply that contains contradictions of its prior testimony, highly
mislcading statements, outright falsehoods and a supposed “*bid™ that represents a blatant conflict
of interest. +

The Board should not countenance such an abuse of its procedures  In this Supplemental
Response, CORP addresses certain maiters raised by the Port’s Reply that go to the heart of the
1ssues presented to the Board for decision in these proceedings.

I THE PORT’S REPLY RAISES SERIOUS DOUBT AS TO WHETHER THE
PORT IS A “FINANCIALLY RESPONSIBLE PERSON.”

In its Feeder Line Application and Supplement. the Port represented that it had aceess to
approximately $31 5 million to fund the purchase. rchabilitation and operation of the Coos Bay
Subdivision. The funds identified by the Port included $7 million in cash reserves (Fecder Line
Application at 12, V.S. Bishop at 67). a loan commitment from Umpqua Bank in the amount of
$12.500,000 (id. Exhibit 2, Attachment 1); a $4 million grant from the Oregon Department of
Transportation (id.. Supplement to Feeder Line Application at 11); and a $8 million grant under

the federal SAFL I'l:A-LU program (previously designated for improvements to the Coos Bay

(L8]



Bnidge) for which the Port was seching a redesignation (1d.). Bascd upon those representations,
CORP concluded that it appcars that the Port can well afford to pay the constitutional minimum
value of the Coos Bay Subdivision and perform any necessary rehabilitation of the Line ™ See
Responsc of CORP To Ieeder Line Application (filed August 29, 2008) (“CORP Response™) at
8. Accordingly, CORP did not challenge the Port’s asscrtion that it qualificd as a “financially
responsible person.” Feeder Line Application at 11.

However, the Port’s Reply radically alters the Port’s prior representations regarding the
amount that it is able and willing to commit to the purchase, rehabilitation and operation of the
Coos Bay Subdivision. Specifically, while the Port confirms the availability of its $7 million in
cash reserves and the $4 million state grant, 1t now concedes that the $8 million in SAFETEA-
LU funding upon which it previously rclied “has not yet been redirected by Congress™ and that
such redesignation may not be forthcoming soon given Congress’ current focus on other issucs,
Port’s Reply at 6. More importantly, the Port’s Reply statcs that:

“[t]he Port continues to have a $12 5 million loan commitment
from Umpqua Bank. (Citation omitted.) However, as the Port has
learmed morc about the Line through its review of discovery

documents, 11s on-site visit in mid-August. and its development of
financial projections, the Port now believes that it would not be

wise to incur long-term debt in the acquisition of the Line. With
the rehabilitation costs and operating losses expected on the Line,

the debt scrvice required on a multi-million dollar loan would not
be financially prudent and would likely not be sustainable for the

Pon ™

Id. (emphasis added). In other words. the Port now takcs the position that, if the Board approves
its Feeder Line Application (and the Port or its designated operator thereby becomes a common
carrier) it is not willing to borrow funds under it $12.5 million credit facility to support the

rchabilitation and operation of the Coos Bay Subdivision



The Port’s Reply fundamentally alters its prior represcntations that it had approximately
$31 5 million available to support its feeder line proposal, and that the Port was “willing to
spend its last dime on saving rail service ® Se¢ Supplement, V.S, Bishop at 10. See also
August 21, 2008 I1earing Tr at 176 (Bishop) (acquiring the line is ““a matter of survival . it
may lose moncy but the alternative is much worse™). Indeed, the current uncertainty regarding
the redesignation of the $8 million SAFETEA-LU grant, and the Port’s unequivaocal statement
that, having learned more about the Coos Bay Subdivision, 11 15 not willing to incur debt to
acquirc and rchabilitate the line, raisc scrious doubt as to whether the Port has met its burden of
showing that 1t is a “financially responsible person.” Taking the Port at its word, it appears that
the only sources of funds that the Port 1s both able and willing to invest in the line at this ime are
the $7 million 1n cash reserves and the $4 million grant from the State of Oregon These sources

of funds, which total $11 million, would not be sufTicient to cover the purchase price for the line

even at the Port’s grossly understated NLV of $14, 233,031 — much less to pay the actual NLV

(approximatecly $26.8 million) or 10 rchabilitatc and operatc a linc that is expected to experience

continuing annual losses in cxcess of $1.5 million. Thus, based upon the Port’s own statements,
the record no longer supports a finding that the Port iy a “*linancially responsible person” within
the meaning of Section 10907.

Morcover, the Port’s refusal to incur debt to rchabilitate the line because such an
investment “would not be financially prudent and would not likelv be sustainable™ in light of
*the rehabilitation costs and operating losses expected on the Line™ (Port’s Reply at 6 (emphasis
added)), fatally undermines its assertion that CORP violated its common carricr obligation by
declining to make the very same type of investment to rcbuild the tunncls on the line. As CORP

has previously shown, 1 1s well-established that a railroad “cannot legitimatcly be required to



cxpend money 1o rehabilitate a line where it will lose money on the operation.” Michael H
Meyer, Trusicev N Coast R R. Auth d/b/a Nw Pac R R., STB Fin. Docket No. 34337 (served
July 27, 2005) (citing Chi & Nw Transp Co v Kalo Brick & Tile Co , 450 U.S. 311, 325
(1981)) See also Purcell v United Stutes. 315 U.S. 381, 385 (1942) (if operating and
rchabilitation costs “cannot be justified in terms of the rcasonably predictable revenucs., . . . the
cxpenditures are wastetul™ and contrary to “a statcd purpose of the Transportation Act™); R R
Comm'noflex v E Tex R Co,264 U.S. 79, 85 (1924) (“to compel [a railroad] 1o go en at a
loss™ would etlect an unconstitutional taking of property) Injudging the credibility of the Port’s
assertion that CORP should be required 1o pay for the cost of rchabilitating the line, the Board
should give greater weight 1o the Port’s actions — or, more preciscly, 1ts refusal (o act by
investing funds 1o rehabilitate the line — than its unsupported and laghly inflammatory rhetoric.
Finally, the Port contends that CORP’s Response “scems to imply that the Board should
sel the NLV of the Line at a high level™ merely because the Port previously represented that it
had access 10 $31 million. According to the Port. “such an argument 1s specious.” Port’s Reply
at 6. CORP’s Response ncither argucd nor implied that the Board ought 1o set the NLV of the
Feeder Linc Segment *at a high level™ on the basis of the Port’s finances To the contrary,
CORP demonstrated, based upon well-cstablished precedent, that the NIV for the linc is
approximatcly $26.8 million. Indeed, it 1s the Porl that now “scems to imply™ that the Board
should set the NLV at an artificially low level to spare the Port the need to incur any debt to
acquire, rehabilitatc and opcrate the line  Of course, any suggestion that the Board should adjust
the NLV to accommodate the Port’s notion of what is “financially prudent™ would be equally

. ]
spcclous.”

2 In a recent 1nterview. Martin Callery. the Port's Director of Communications. indicated that the
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I1. THE PORT’S NEW CLAIM TIHIAT CORP SHOULD BE REQUIRED TO FUND
A MAJOR OVERHAUL OF THE LINE SHOULD BE REJECTED.

The Port waited until 1ts Reply to unveil a breathtaking new demand —; ¢ , that the Board
forcc CORP 1o pay $12 699 million into an “escrow fund™ to pay for a major rehabilitation of the
track, bridges and tunncls on the Coos Bay Subdivision Port’s Reply at 71 While the Port’s
Feeder Line Application argued that CORP should make the tunnel repairs needed 1o lift the
cmbargo (at an approximatc cost of $2.9 million) — a demand that was as unprecedented as 1t was
unwarranted — the Port never hinted that CORP ought to be responsible for other improvements
to the linc. Instead. the Port intentionally waited until its Reply (which, the Port assumed, CORP
would have no opportunity to contest) 1o demand nearly $10 million in additional “damages™ for
a variety of projects including bridge upgrades, tie replacement and track resurfacing

The Port’s eleventh-hour surprise is a transparent aticmpt to acquire the hine for a fraction
of its constitutional minimum valuc. and to shirk its obligauon (as a purchaser under the Feeder
Linc statute) to assume financial responsibility for rchabilitating the line. The Port’s
unprecedented demand should be rejected for at least four reasons: (1) it 1s improper rebuttal and
an abuse of the Board’s processes, (2) 1t asks the Board 1o violate the goverming statute, the
Constitution and its prior precedents by cffectively ordering a sale of the linc for lcss than its net
liquidation valuec ("NLV™); (3} the track and bridge improvements for which the Port demands
CORP pay arc not nccessary to rcopen the line or to permit operations at FRA Class | standards
(as contemplated by the statute); and (4) there 1s no evidentiary support for the Port’s claim that

CORP “neglected” the line — to the contrary, the record shows that CORP invested extraordinary

Port would, 1n fact. utilize 11s line of credit in connection with the proposed teeder line
transaction See Exhibit 3. This public statement in another forum suggests that the contrary
representation 1n the Port's Reply was, in {act, made for the purpose of influencing the Board to
“discount” the NLV of the line or otherwise to reduce the cost 1o the Port of acquiring.
rehabilitating and operating the line.



sums for both regular maintenance and capital cxpenditures on the line, cven as losses [rom
operations were increasing
A. The Port’s Request For An “Escrow® Of Funds To Pay For Track

And Bridge Improvements Constitutes Improper Rebuttal, And
Should Be Rejected.

As an initial matter, the Port’s demand that the Board establish an “escrow” fund to cover
the cost of improvements to track and brnidges on the Coos Bay Subdivision should be rejected
out of hand as improper rebuttal. The Port’s Feeder Line Application made no claim whatsoever
reparding track and/or bridges, stating only that “the Board should order CORP to repair the
tunncls to a serviceable condition before consideration of the abandonment or the Board should
order CORP 10 make the repairs or compensate the Port for such tunnel repairs as part of the
feeder line acquisition ™). See Feeder Line Application at 51 Nor did the Port cver raisc this
1ssue in the proper lorum —¢ e , as part of its Comments i the abandonment procceding. To the
contrary, the Port’s Comments in that proceeding suggested only that an “cscrow™ fund be
established for “Board-approved tunncl repairs.” See Docket No AB-515 (Sub-No 2), Port
Comments filed August 28, 2008) at 24-25.

‘The Port’s failure to raise this claim in timely fashion is especially cgregious given the
fact that it is predicated almost entircly on a list of track improvements (and costs) set forth in a

PowerPoint presentation made by CORP on November 14, 2007 in connection with CORP's

effort to develop a public/private partnership solution 1o the problems facing the Coos Bay
Subdivision (the “CORP 2007 Partnership Presentation™). The Port clearly had access to that
report prior to its Reply in this proceeding - indeed, the report was appended to the Port’s June 3.
2008 filing in the Show Cause Proceeding. See Finance Docket No. 35130, Central Oregon &
Pac R R. Inc —Coos Bay Rail Line, Port Reply (filed June 3. 2008), Exhibit 23. The reports on

bridge conditions that the Pori appends to its Reply likewise were provided by CORP in
7



discovery on July 28, 2008 — a full month before the Port filed its Comments in the abandonment
procceding. If the Port had any concerns about the condition of bridges or track on the
Abandonment Segment. it should have raised those arguments in the abandonment proceeding.
Waiting until its final filing in this proceeding to raise arguments based on documents that were
1n 1ts possession long before 1t filed its abandonment Comments is plainly improper.

The Port docs not cven attempt to explain why 11 waited until 1ts Reply in this procceding
10 assert this claim — indeed, there can be no logical explanation for its delay other than
gamesmanship and a desire to unfairly prejudice CORP 11 1s well settled that the Board does not
permit parties “to present new arguments and cvidence on rebuttal.™ Conrail Abandonment in
Chicago, Il. In Re Offer of Fin Assistance, Docket No. AB-167 (Sub-No. 970N). 1987 WL
98398 at *4 (May 1, 1987) (“Conrail”) (refusing to permut offeror to reduce salvage valuc by
sales commission where argument was first raised on rebuttal); see CSX Transp —
Discontinuance—At Memphis, in Shelby Cty , TN, STB Docket No. AB-55 (Sub-No. 618)
(Oct 28, 2002) (refusing to consider additional cost cvidence submitted on rebuttal by applicant
for discontinuance authority) > Here. the Port should have raised its claim for additional escrow
funds for track and bridge improvements in its Comments in the abandonment proceeding  Its
newly asserted claim for such an escrow in this proceeding should be rejected “i]n order to
protect the integrity of the process.” Id As m Conrail, the Port’s “change of position at so laic a
time and in the context of the expedited time frames of these proceedings cannot be

countcnanced.” Conrail, 1987 WL 98398 at *4.

3 See also North American Freight Car Ass'nv BNSF Ry Co., STB Docket No 42060 (Sub-
No 1) (Jan 26.2007) (*We may not consider this new argument, raised for the first time on
rebuttal, because BNSF did not have the opportunity to address it."). Duke Energy v Norfolk S
Ry Cu.STB Docket No 42069 (Nov 6. 2003} (“the party with the burden of proof’. . must
present its full case in chicf in its opening cvidence. . . . [1]t may not hold back 1o see the
railroad’s reply evidence before finalizing or supporting its own case ™).

8



B. There Is No Legal Basis For Requiring CORP To Fund The Cost Of Track
Or Bridge Improvements For The Port’s Benefit.

The Port’s new claim that CORP should pay approximately $10 million for various
improvements to the track and bridges on the Coos Bay Subdivision represents an audacious case
of overreaching. Indecd. even the Port’s initial demand that the Board eflectively reduce the
NLV of the line by the cost of tunnel repairs was both unprecedented and utterly at odds with the
U.S. Constitution, the governing statute and Board precedent  See CORP Response at 55-59
Under the feeder line statute, the Port must assume responsibility for rehabilitating the line —
there is no statutory basis {or the Board to shifl that cost to the incumbent carrier. T'he
fundamental weakness of the Port’s position in this regard is betrayed by its exclusive reliance
on Railroad Ventures, Inc  Abandonment Exemption—Between Youngsiown, Ol and
Darlington, PA, AB-556 (Sub-2X) (Apr. 28, 2008) and Kansas Cuy So Ry Co —Abandonment
Exemption—Line in Warren Cty . MS, STB Docket No AB-103 (Sub-Ne 21X) (May 20, 2008)
— two cascs that provide no support for the Port’s demand that CORP substantially upgrade the
linc from its pre-embargo status before sclling it to the Port. See CORP Responsc at 57-58;
CORP Abandonment Rebuttal at 29-31 (distingwishing Rarlroad Veniures and Warren County)
For the same reasons that the Board should deny the Port’s request that CORP be required o
absorb the cost of tunncl repairs to reopen the line, the Board should likewisc reject the Port’s
outrageous demand that CORP pay for a wholesale rehabilration and upgrade of the Coos Bay
Subdivision for the Port’s benefit.

C. None Of The Improvements For Which The Port Seeks An “Escrow” Is
Necessary To Reopen The Line Or To Operate It At FRA Class 1 Standards.

‘The Port’s demand that CORP pay for $10 million in track and bridge improvements
should be rejected because none of the projects identified by the Port 1s necessary to reopen the

line or 1o operate it at FRA Class 1 standards It is well-settled that rchabilitation costs do not

9



include any expenscs that are “not necessary to rcopen the line.” Idaho N & Pac R R Co —
Abandonment Exemption—in Wallowa & Union Ctys, OR. STB Docket No. AB-433X, slip op.
at 7 (Mar. 12, 1997). Acccptable rchabilitation costs are those costs necessary to restore the
track to minimum FRA Class 1 safety standards. See 49 C.F.R. § 1152 22(c} The Board does
“not normally accept rehabilitation expenses in excess of those necessary to bring a line up to
FRA Class 1 standards unless there are circumstances that justify the additional cost.™ See
Central R R of IN—Abandonment Exemption—in Dearborn, Decatur, Frankhin, Ripley, and
Shelby Civs . IN, STB Docket No. AB-459 (Sub-No. 2X), 1998 WI1. 221442 at *8 (Aug. 11,
1998); SWKR Operating Co —Abandonment Exemption—in Cochise Cty , AZ, STB Docket
No AB-441 (Sub-No. 2X), 1997 WI. 61220, at *5 (Feb 14, 1997) (“Rehabilitation expense 1s
allowed only 10 the extent necessary 10 bring a line up to Federal Railroad Administration (FRA)
class 1 standards, i e . the standard that a railroad must meet in order to operate a train at
10 miles per hour.™): Staten Island Railway Corp —Abandonment, ICC Docket No. AB-263
(Sub-No. 3), 1991 WL 263576, at *8 (Nov. 29, 1991) (rejecting claimed rehabilitation expenses
that would exceed I'RA Class | standards)

At the time of the embargo, the Coos Bay Subdivision was operating with a combination
of FRA Class 1 and Class 2 track. See Exhibit 2 (CORP Daily Operating Bulletin for
September 30. 2007) See also CORP Response, V.S. Lundberg at 7, V S. Patton at 3 Given the

very low volume of traffic on the line — an average of less than 20 cars per day — and the fact that

* The circumstances under which rehabilitation above mmimum FRA Class 1 standards may be
justified are limited 1o instances where such rehabilitation will lead to operating efficiencies that
ollset the expense /d (“Because of the substantial investment required. there must be a
justification based on savings in operating cxpenses before we can accept such an additional
cost.”}. As discussed below, in the mnstant case. an upgrade of the entire line 10 FRA Class 2
standards 1s neither necessary to serve existing traffic nor justified by the traftic and revenues on
the hine.

10



the vast majonity ol that traffic consists of non-time sensitive forest products shipments, there
was no need (or cconomic justilication) for CORP to upgradc the entire Coos Bay Subdivision to
FRA Class 2 standards. Likewisc, if the Port acquires the line, a well-maintained FRA Class 1
physical plant would be more than adequate to serve the existing traffic base

The Coos Bay Subdivision was cmbargoed because of dangerous conditions in three
tunnels on the line (Tunnel Nos. 13, 15 and 18) The only work nccessary to reopen the linc is
the repair of Tunnels 13, 15, and 18, at an estimated cost of $2 86 million. See CORP Response
in Show Cause Proceeding, Exhibit 6 at 11 (Shannon & Wilson Report). Once the tunnels have
becn repaired and minor debris (such as fallen tress and weeds) has been cleared off the tracks.
rail service can be restored. No further rehabilitation would be required 1o reinstitute operations
at FRA Class 1 (10 MPH) standards.

This asscssment of the extent of repairs required to reinstitute service is confirmed by
recent press reports regarding the results of the supplemental inspection of the Coos Bay
Subdivision authorized by the Board on September 10. 2008. Those rcports indicate that,
following the inspection, Marun Callery, Director of Communications for the Port, advised the

media that “[the Port’s] |ilnspeclors have determined that critical pieces of the 111-mile line arc

in no worsc shape than they were last September, when the railroad’s owner halted traflic

becausc of safcty concerns ™ See Exhibit 3. Associated Press “"Abandoned Orc. Rail Line
Getung Pricier” (Scptember 23, 2008) (emphasis added); The Register-Guard: “Rail line in good
shape, but may cost port a lot more to buy” (Scptember 23, 2008), KTVZ.com: “Abandoned Ore
rai} linc getting pricicr (Sepiember 23, 2008). Thus, the Port’s recent further inspection did not
reveal any substantial additional conditions that would need 10 be addressed prior to reopening

the line

11



Nor did CORP's Abandonment Application identify any necessary rehabilitation other
than the $2 9 milhion in short-term tunnel repairs recommended by Shannon & Wilson. As
required by the Board's regulations. the Abandonment Application identified all work “necessary
to upgrade the track to minimum l'cderal Railroad Administration class 1 safety standards ® 49
C.F.R. § 1152 22(b) 'The Port — which had in hand both the results of its August 13-15
inspection of the line and the CORP 2007 Partnership Presentation -- had ample opportunity 1o
address the issue of required rehabilitation ecxpenses in its August 28, 2008 Comments in the
abandonment proceeding But the Port’s Comments did not suggest that CORP had understated
necessary rehabilitation costs or that anything other than tunnel repairs would be necessary to
reopen the line.

In its Reply. the Port contends that “CORP has previously asserted that $12.699 million 1s
nccessary to reopen the Line.” Port’s Reply at 71. ‘This statement 1s a gross misrcpresentation.

The Port bascs this asscrtion on the CORP 2007 Partnership Presentation — indeed, the Port’s

estimates for bridge work, tie replacement and track resurfacing are lifted dircctly from that

document. Compare Port’s Reply at 71 with Port’s Reply, Exhnbit 25 at 5. However, the very
page from which the Port derives 1ts estimates indicates clearly that all of the track and brnidge
work for which the Por sechs compensation was proposed by CORP 1o address the “long[ | term
condition” of the linc and to “remove some 10 mph slow orders and rcturn track speed to 25 mph
for a while,” not to permit rcopening of the line  See Port’s Reply, Exhibit 25 at 5 The CORP
2007 Partnership Presentation made clcar that only the $2 9 million in short-term tunnel repairs
identificd by Shannon & Wilson were necessary “to stabilize tunncls 13, 15 and 18 to reopen the

line ™ See1d at 8.

12



The CORP 2007 Parinership Presentation contains no suggestion that any of the
additional track and bridge improvements for which the Port would have CORP pay are
necessary to reopen the line. The tie replacement and surfacing projects described in that
document were intended to bring those segments of the line that were operating at FRA Class 1
standards up to FRA Class 2 status. See id at 5 (tie replacement would “remove some 10 mph
slow orders and return track speed to 25 mph™)." None of the bridge repairs for which CORP
sought funding were prerequisites to reopening the line or operating 1t at FRA Class 1 standards.
Likewise, the 2007 OSMOSL: bridge condition report on which the Port relies makes a clear
distinction between “Priority 17 repairs that would require CORP to *“stop operation[s]” until
repair was complete and other less urgent repairs. See Port’s Reply, L:vhibit 30 at CORP001299.

Indeed, none of the OSMOSY: reports submitted by the Port or by CORP identifies any

“Priority 1™ condition on any bridge on the Coos Bay Subdivision during the 2001 — 2007

period. See Port’s Reply at CORP001299-1371; Docket AB-515 (Sub-No 2), CORP Reply, V S
Lundberg, Attachment 6. These documents demonstrate that no bridge repairs would be
nccessary for the Port to reopen the linc or to operate it at FRA Class 1 siandards. While
ongoing operation of the line by the Port would require ordinary bridge maintenance (and, at

some future point in time, rehabilitation of certain bridges), those future expenscs arc not

3 1t 1s well settled that tie replacement programs mtended to improve track to standards
exceeding FRA Class | arc not necessary rchabilitation expenses. See Staten Islund Railway
Corp —Abandonment, 1CC Docket No AB-263 (Sub-No. 3), 1991 WL 263576, at *8 (Nov 29,
1991} (refusing claimed rehabilitation expenses for tie replacement that would exceed FRA
Class 1 standards), Union Pac R.R Co.—Abandonment in Fremont & Teton Ciys , ID, ICC
Docket No. AB-33 (Sub-No. 56). 1989 WL 246790, at *10 (Oct 31, 1989) (denying claim that
tic replacement was necessary rehabilitation in absence of evidence that tics were outside FRA
Class 1 standards); }reka W R R Co —Abandonment 1n Siskivou Ciy., CA, Docket No AB-
246 (Sub-No. 1), 1987 WL 99810, at *3 (Nov. 3. 1987) (rejecting abandonment applicant’s
attempt to include tic replacement program as rchabilitation cost without cvidence that tic
replacement was nccessary to restore track to FRA Class 1 standards)
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“rchabilitation necessary to reopen the line.” See Decatur City Comm'rsv Cent RR Co of IN,,
STB Fin. Docket No. 33386, 2000 WL 1456906(rcfusing to includc bridge rchabilitation in
rchabilitation cost because “although there is a need for routine bridge maintenance, no
rchabilitation was nccessary to reopen the line™). Paducah & Louisville Ry . Inc —Abandonment
Exemption—in Muhlenberg Cty, KY, STB Docket No. AB-468 (Sub-No 1X), 1996 WL 563579,
at *2 (Oct. 4. 1696) (linding that repair costs lor bridges 1n “fair to good condition™ were
“properly classified as normalized maintenance and would not be considered rehabilitation™) ®

In short, 1f tunnels 13, 15 and 18 are repaired, service on the line can be restored
immediately without any of the additional track and bridge work demanded by the Port Yet. the
Port demands that CORP rcbuild the entire Coos Bay Subdivision to FRA Class 2 standards (a
level that 1s neither required nor economically justificd by existing traffic) for the Port’s sole
benefit. Granting the Port’s unprecedented demand would be contrary to the feeder line statute,
cffcct an unconstitutional taking. and create a powerful disincentive o future investment in
marginal rail lines. See CORP Response at 55-59.

D. CORP Did Not Neglect Maintenance On The Line.

Putting aside hyperbole and mnflammatory rhetoric. the simple truth is that the Port has
proffered no actual evidence to support the fundamental premise for its new “cscrow™ claim —
1e,that COlil’ “neglected” 1o maintain the Coos Bay Subdivision. As CORP’s prior filings
have shown, CORP invested heavily in both ordinary maintcnance and extraordinary capttal

cxpenditures on the line even afier it became unprofitable. See CORP Response at 64-66.

% It is worth noting that bridge work is not necessary for operation at FRA Class 1 standards
Indced, there is no specific bridge rchabilitation requirement for FRA Class 1 status. See
Decatur Cty Comm'rs v Cent R R Co ofInd, STB Fin. Dockct No 33386 (Sept 28, 2000);
Southrail Corp —Abandonmeni—Betw cen Whistler Station, AL & Waynesboro, MS, ICC Dochet
No. AB-301 (Sub-No. 6), 1990 WL 288230, at *37 (Junc 4. 1990).
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Indeed, between 2002 and 2007, CORP’s combined ordinary maintcnance and capital investment
spending on the Coos Bay Subdivision consumed 49.4% — ncarly half — of pross revenues from
the line See id a1 65.7 That compelling (and undisputed) evidence belics the Port's bald
assertions about “neglect” ol the ine The Port’s only response to these lacts is o ignore them,
and to blindly assert that any bridge, tunnel or track rehabilnation or improvement that may be
needed — even in the longer term — must necessarily be the product of “neglect.” This fallacy
1gnores the reality of rail operations, particularly 1n the rugged terrain in which the Coos Bay
Subdivision is located.

Any claim that CORP violated 1ts “common carrier obligation” prior to the embargo 1s
belied by the fact that CORP provided rail service to shippers from the date it acquired the Coos
Bay Subdivision in 1994 until the embargo on Scptember 21. 2007. The fact that CORP
provided such service is sclf~cvident proof that 1t maintained the line to the level necessary to
meet its common carrier obligation. The Port’s unsupported asscrtion that CORP allowed the
line to fall into a state of disrepair over the years is rcfuted by the testimony of witness atton (a
track mspector on the Coos Bay Subdivision during the periods in which both CORP and SI'1
owncd and opcerated the linc) that, “[a|t the ime the linc was ecmbargoed in September 2007, it
consisted of a mix of FRA Class 2 and Class 1 track — an overall condition very similar to that

which existed at the time CORP purchased the line from SPT.” See CORP Response, V S

7 The Port’s claim that “CORP"s numbers are unsupported” simply because CORP does not
maintain branch-specific expense data in the normal course of business (Port’s Reply at 71, n.13)
should be rejected out of hand  As the Board knows, few (1f any) short line carriers maintain
such data. Morcover. the Port’s asscrtion that *CORP has refuscd to provide system-wide data
to allow the Port to verify the Port’s claims™ (id.) is an outright falsehood. CORP produced its
systemwide traflic, revenue, detailed expense and capital expenditure data to the Port on

August 26, 2008, well before the Port filed its Reply Those same data are also set forth in
Attachment 2 to the Verificd Statement of Mr. Lundberg filed on August 29, 2008 in connection
with the CORP Response 1n this proceeding
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Pation at 3. Mr. Patton’s testimony is confirmed by CORP’s Daily Operating Bulletin for
Scptember 30, 2007, which shows that at the time of the embargo the line included some
scgments with slow orders setiing a maximum authorized speed of 10 miles per hour — the FRA
Class 1 standard — and other scgments with authorized speeds above 10 miles per hour - the
IFRA Class 2 standard. All told 62.1 miles (56%) of the Coos Bay Subdivision was Class 1 track
and 48.9 mules (44%) of the line was Class 2 track. See Exhibit 2 at 3-4.

Morcover, recent press reports regarding the results of the supplemental inspection of the
Coos Bay Subdivision requested by the Port (and authorized by the Board on September 10)

indicate that “[the Port’s] [i]nspectors have determined that critical pieces of the 111-mile line
are 1n no worse shape than they were last September, when the railroad’s owner halted traffic

because of safety concerns ™ See Exhibit 3, Associated Press: “Abandoned Ore Rail Line
Getting Pricier” (September 23, 2008 (emphasis added); The Register-Guard “Rail line in good
shape, but may cost port a lot more to buy” (September 23, 2008); KTVZ.com: “Abandoned Ore.
rail line getting pricier (Scptember 23, 2008). Thus, the current condition of the line — as
confirmed by the Port’s own ingpectors — does not support the Port’s claim that CORP violated
its “common carmer obligation.”

The Port’s assertion that [t}he nced for track and tie repairs was described in an FRA
track inspection report from November 2007 (Port’s Reply at 72) is a serious misrepresentation.
The FRA report stated that certain e repairs would be needed to restore track speed to 25 mph
See Port’s Reply, Exhibit 30 at CORP002376 In other words, the tie replacement work that the
Port cites as cvidence of CORP’s “neglect™ is work requircd to upgrade the hine to FRA Class 2

standards The “common carricr obligation™ does not require a rail carricr to maintain its lines to

® The only exception was customer track at Willamette Industrics, where the speed restriction
was 5 MPH.
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a track speed higher than is necessary to meet the reasonable requirements of shippers. As
discussed above, therc was no need (or economic justification) for CORP to upgrade the cntire
Coos Bay Subdivision to FRA Class 2 standards to transport fewer than 20 cars (almost all forest
products) per day. To suggest that a short-line carrier on a lightly-traveled, moncey-losing branch
line is “neglectful™ if it does not maintain its entire line to FRA Class 2 levels 1s ludicrous.

Nor was CORP negligent in maintaining bridges on the Coos Bay Subdivision. To the
contrary. CORP is one of the few shortlines that has followed a robust bridge inspection and
maintenance program. As the Port’s own evidence shows, most Class 11 and Class 11 railroads
do not nspect their bridges annually, nor do they maintain documentation related to bridge

salety See Port’s Reply, L:xhibit 7, U S. Government Accountability Office, Railroad Bridpes

and Tunnels: Federal Role in Providing Safety Oversight and Freipht Infrastructure Invesiment

Could Be Better Targeted (August 2007) (*GAO Bridge/Tunnel Report™) at 12-13 (“18 of the 43
Class 11 and 1l railroads reviewed by FRA since January 2004 could not produce some critical
documentation related to the safety of their bridges. including past bridge inspection reports,

design documents, or complcte bridge inventorics. Furthermore, only 16 of 43 Class 11 or 111

railroads . . . inspect their bridges once a year.” (emphasis added)). CORP 1s one of the
relatively small percentage of short linc railroads that do perform annual inspections  Fach year,
OSMOSTE: Inc., an experi bridge engincering and repair firm. conducts an inspection of all of the
bridges on CORP’s lines. See CORP Abandonment Rebuttal at 37. Based upon that inspection,
OSMOSTE: identuifies both short-term repair requirements and longer term conditions with respect
to particular bridges that warrant monitoring. See 1d

CORP acted on OSMOSI:’s annual recommendations and made repairs to the bridges on

the Coos Bay Subdivision even aller the embargo of the line  Bridge improvements are an
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expensive capital investment for all rail carners, and ordinanly have a “lower return on
investment than other infrastructure improvements.” Port Reply, Exhibit 7, GAQO Bridge/Tunnel
Report at 19. Even Class I railroads typically “invest in other enhancements before rehabilitating
or replacing bridges ™ /d. Bridge and tunnel improvements are particularly expensive for short-
line railroads: as the GAO observed, “Class I1 and, to a greater extent. Class 111 railroads face
challenges in funding bridge and tunncl rehabilitation or replacement efforts because they may
have limited funds, lack in-house bridge and tunnel expertise, and own bridges and tunncls
purchased from Class | railroads on lines that those railroads had disinvested in ™ Jd at 20.
Nevertheless, CORP has continued 1o tund substantial bridge rchabilitation efforts. Based upon
OSMOSE’s annual recommendations, CORP authorizes OSMOSL to perform needed reparrs to
bridges on an annual basis. Se¢e CORP Abandonment Rebuttal at 37, V.S, Lundberg,
Attachment 6. CORP undertook substantial bridge work on the Coos Bay Subdivision in every
year between 2001 and 2007 — CORP even authorized repairs to the bridge at Milepost 743.73
necar Reedsport, OR in October 2007, a month afier the embargo was imitiated. See 1d The

cffectiveness of CORP’s regular bridge maintenance program is demonstrated by the fact that

nonc of the OSMOSI: reports for the years 2001-2007 identifies any “Priority 1" condition on a

bridge located on the Coos Bay Subdivision. CORP's cxtensive bridge maintenance program
was anything but neglectful.

In short, the Port’s claim that CORP violated its common carrier obligation before
September 21, 2007 (a time when it was providing scrvice) is nonsense, as 1s the claim that the
conditron of CORP’s bridges and track somchow reflects a “milk the asset™ strategy on CORP’s
part. The only remaining question is whether CORP violated its common carricr obligation by

sccking the assistance of interested stakeholders (0 fund $2 9 million 1n tunnel repairs on a line



that was expcricncing large (and increasing) opcrating losses. rather than immediatcly paying for
those repairs itself. The answer to that question is unequivocally “no.” The Board has made it
clear that “a carrier cannot legitimately be required to expend money to rehabilitate a line where
it will lose moncy on the operation.” Meyer v N Coast R R Auth . STB Fin. Docket No. 34337
(served July 27, 2005); see also Purcell v United States, 315 U.S. 381, 385 (1942); Brooks-
Scanlon Co v. R R Comm'nof La., 251 U.S. 396. 399 (1920) (Holmes. J.) (“a carricr cannot be

compelled to carry on even a branch of business at a loss™) The common carrier obligation did

not requirc CORP to make a multi-million dollar capital investment to hifi the embargo on a line
that even the Port acknowledges (Port’s Reply at 6} 1s likely to generate ongoing losses for the

foreseeable future. Indeed, the Port’s assertion that CORP’s lailure immedhately to repair the
tunnels is even more absurd in light ol the Port’s acknowledgement that it “would not be
financially prudent and would likely not be sustainable for the Port™ to incur debt for the same
purpose. Id Nor did CORP’s attempt to forge a partnership among stakeholders to sccure the
future viability of the line, rather than immediatcly commencing the abandonment process,
violate the common carrier obligation ‘[ o the contrary, the Board has recognized that a carrier
may lake a reasonable period of time 10 seek assistance 1o restore service before seeking
abandonment. Se¢ Groome & Assocs v Greenville County Econ Dev Corp . STB Docket
No. 42087, slip op. at 15 (July 27, 2005) (cmbargo was reasonable during two-year period in
which the carricr attempted to obtain funding to restore service on the line).

Finally, the Port’s new suggestion that CORP somehow violated its common carmner
obligation by not designating the Coos Bay Linc “on its System Diagram Map (*SDM™) as a
Category 1 rail linc™ as carly as 2004 should be rejected. Port Reply at 16. In the first place. this

brand ncw argument (which could have been — but was not — raised in the Port’s Reply in the
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Show Cause Proceeding, in its Feeder Line Application, or in 1ts Comments in the abandonment
casc) is improper rebuttal that should not be considered. Morcover. this bizamre contention
mischaracterizes the Board’s SDM rules. No line should be placed in Categery 1 unless the
carrier “anticipates [that the line] will be the subject of an abandonment or discontinuance
application™ within three vears. 49 C.FF R. § 1152 [0(b)(i). Here, the record 1s clear that CORP
ncither intended nor anticipated an abandonment of the Coos Bay Subdivision until April 2008,
when it became apparent that CORP’s proposals for restoring rail scrvice via a public-private
partnership would not be successful See Docket No 35130, CORP Response to Show Cause
Order (filed May 12, 2008) at 16. Indcced, this argument is reminiscent of the Port’s similarly
flawed claim that CORP violated its common carricr obligation by not seeking abandonment
authority “while the Linc was still operational ” Port Comments in Abandonment Procceding at

46 To hold that a carricr violates its common carricr obligation by continuing to provide service

rather than sccking abandonment authority as soon as a line becomes unprofitable would turn the
statuie on 1ts head, and would create a strong mcentive for carriers (o seek abandonment at the
first sign of trouble.’

In short, the Port’s blatant attempt to obtain a discounted NLV by forcing CORP to fund
a wholcsalc upgrade of the track and bridges on the line is contrary to law and completely

unjustified by the factual rccord.

¥ For the same rcasons. the Board should reject the Port's request that it determine the NLV of
track asscts on the line based upon stecl prices prevailing on May 5, 2004 or September 21, 2007
(or upon any avcraging of prices back to cither of those dates). See Port’s Reply at 7, 15-20. It
is well-cstablished that *Net Liquidation Value™ 1s the valuc of the track assets at the time of the
taking Moreover. the decisions cited by the Port demonstrate that the Board has, on occasion,
utilized average stecl prices over a period of ime (often the time dunng which a casc was
pending) for the purpose of smoothing out the cffects of short-term price volatility. See, e g.,
Keokuk Junction — Feeder Line — TP&W. STB Dkt. No 34335, slip op at 14-15 (Oct. 28, 2004).
There 1s no precedent whatsoever for the Port’s contention that the Board should utilize steel
price averaging as a punitive device in this case, nor s there any factual basis for doing so.
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lIll. THEPORT’S REPLY REGARDING THE NLV OF THE LINE CONTAINS
NUMEROUS MISREPRESENTATIONS, HIGHLY MISLEADING
STATEMENTS AND OUTRIGIIT FALSEIIQOODS.

The Port’s Feeder Line Application — or at the very latest, its August 28, 2008 Comments
in the proceeding regarding CORP"s abandonment application — should have included any
cvidence and argument that the Port wished to present in response to CORP’s cvidence of the
NLYV of the Abandonment Segment. However. the Port made a tactical decision to withheld that
evidence irom 1ts previous submissions, choosing instead to submit it for the first time as
“rebuttal™ in this feeder line proceeding  As discussed above, this sandbag tactic was clearly
designed Lo deny CORDP the opportunity to respond to the Port’s cvidence.

Morc importantly, believing that its strategy would effectively shield its NLV cvidence
from challenge, the Port exhibited little regard for the truth in crafting that evidence Indeed, the
Port’s Reply 1s replete with contradictions of the Port’s prior testimony. highly misleading
statements, misrepresentations of cited authority and outright falschoods The Port even had the
audacity to submit a supposed “bid™ to removce the Siuslaw and Umpqua River bridges prepared
by the President of West Coast Contractors, Inc , Mr. David Kronsteiner — who also happens to
be President of the Port’s Board of Commissioners — a blatant conilict of interest

I'his part of CORP’s Supplemental Response discusses the most cgregious
musrepresentations in the Port’s Reply on the NLV issuc. While the Port’s Reply contains
numerous other misstatcments and mischaractenizauons, the items discussed below provide
suflicient basis for the Board to find that the Port’s NLV cvidence lacks credibility, and should

be rejected in its entirety.
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A. Counsel’s Inappropriate And Incorrect “Testimony” Regarding
The Potential For Trail Use.

As CORP’s Abandonment Application showed, it 1s doubtful that CORP would be
required 1o remove bridges along the Coos Bay Subdivision because of its potenual as a umique
recreational trail. See. e g, Docket AB-5135 (Sub-No 2), Abandonment Application, V.S. Bader
at 3, n.1. CORP responded to the Port’s claim that the cost of removing the Siuslaw and
Umpqua River bridges should be deducted {rom the NLV ol the line by demonstrating, mrer
alia, that the Trust for Public Lands (the “Trust”™) had already indicated in wniting that it was
“very interested” in acquiring the nght-of-way I'_nr trail use See CORP Response, V.S
Pettigrew, Attachment 10 (letter dated August 26, 2008 from Trust to Todd N. Cecil) (“Trust
Letter™). This genuine expression of interest fatally undermined the Port’s contention that CORP
would “definitely™ be required to remove the two bridges

In an aticmpt 1o revive its claim, the Port Reply sought to minimize the impact of the
Trust Letter, characicrizing it as a mere “suggestion that there may be possible interest™ in using
the bndges as part of a tra1l Port’s Reply at 21. Morcover, the Port stated that:

Counsel for the Port spoke with Owen Wozniak of the ‘I rust and

was mtormed that it was CORP that had contacted the I'rust and
requested a letter from the Trust. Mr. Wozniak was apparcntly

told that the letter had 10 be received 1n order 1o preserve the
possibility a trail. There was no discussion of any terms of a trail

agreement ” /d at 21-22 (emphasis added).

These representations are problematic for two reasons. First, they constitute unsworn
“testimony™ by counscl, and should be disregarded for that reason alone  More importantly, the
Board should disregard counsel’s assertions because they are demonstrably incorrect.

As the Supplemental Verified Statement of witness Cecil (who was personally involved
in CORP’s discussions with the Trust) makes clear, the Trust Letter was not solely the product of

a request by CORP for a general expression of interest in the Coos Bay Subdivision rnight-of-
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way. To the contrary. the Trust Letter followed substantive discussions between CORP and the
“T'rust during August 2008 1n response to the Trust’s strong interest in acquiring the Coos Bay
Subdivision right-ol-way. ‘The 'l rust’s representatives believed (with good reason) that the right-
of-way offered an attractive trail opportunity, given its location connecting Eugenc with the
National Duncs Seashore arca and the scenic lake region through which the CORP line runs.
Exhibit 1 at 2 (Supp. V.S Cecil) Contrary to the “testimony™ of Port counsel. CORP ncver told
the Trust that “the letter had to be received in order to preserve the possibility of the corridor as a
trail.” nor did CORP otherwise indicate that such a letter was a prerequisiic to CORP’s
willingness 10 sell the right-of-way for trail use. Exhibit 1 at 4 (Supp. V.S Cecil).

Furthermore, Port counsel’s “testimony”™ that “[t]herc was no discussion of any terms of a
trail agreement”™ between the I'rust and CORP is flatly refuted by documentary evidence
l'ollowing preliminary discussions with CORP, on August 13, 2008 the Trust’s Regional
Counscl, Mr. lves. tendered to CORP a draft form of Confidential Disclosure Agreement to
govern the exchange of information and the negotiation of a purchasc agreement  See Lxhibit |
(Supp. V.S. Cccil) at Attachment 2. The parties executed the Confidential Disclosure Agreement
on August 14, 2008. See Exhibit 1 (Supp. V S. Cecil) at Attachments 3 and 4. CORP then
provided the Trust with information regarding the appraised value of the right-of-way. See
Exhibit 1 (Supp. V.8. Cecil) at Attachment 3.

Following the Trust’s review of the information provided by CORP, the Trust’s counsel
tendered 1o CORP a drait Bargain Sale Option Agreement on August 22, 2008. See Exhibit |
(Supp. V.S. Cecil) at Attachment 6. The draft agreement tendered by the Trust contemplated
that it would acquire “an cxclusive and irrevocable option 1o purchase the Subject Property™ for a

period of time, and provided for a firm purchase price for the exercise of that option. See



Exhibit 1 (Supp. VS Cecil) at Attachment 6 at 1-2 Mr Cecil met with the Trust's
representatives (including Mr. Wozniak and Geoff Roach, the Trust’s Regional Director) in
Portland, OR on August 25, 2008. During the course of that meeting, CORP suggested a specific
purchase price for the nght-of-way. While Mr Roach indicated that the Trust would be required
to conduct its own appraisal before it could agree to a specific price, both he and Mr Wozniak
indicated that CORP’s suggested price might very well be reasonable. The parties also discussed
other business terms inctuding the form of deed and the stream of income that the Trust might
carn from ancillary rights attached to the right-of-way.

However, Mr. Roach expressed concern that entering into a purchase agreement with
CORP could exposc the Trust to adverse political consequences with the State, county
governments and other local governmental entiies upon which the Trust must rely to fund other
projects in Orcgon Indeed, Mr Roach stated that the Trust “didn’t want a call from the
Governor asking us what the [****} we were doing.” Based upon those concerns, the Trust
concluded that it could not execute a purchase agreement until “the State and the Port of Coos
Bay were out of the picture ™ Exhibit 1 (Supp. V.S. Cecil) at 3-4. While the Trust declined to
cnter into a delinitive purchase agreement at that time, it agreed to provide the I'rust Letter so
that the Board would be aware of the Trust’s bona fide interest in the night-of-way

As the sworn tcstimony of witness Cecil and the documents attached to his Verified
Statement show, the Port’s assertions that CORP pressed the ‘T'rust to provide a general
expression of interest in the right-of-way. and that "lt]hc'rc was no discussion of any terms of a
trail agreement™ between the | rust and CORP, are simply not truc. Indeed. it was the ITust — not
CORP — that propoesed a Conlidential Disciosure Agreement to facilitate the exchange of

information and the negotiation of a sale agreement. It was the Trust — not CORP — that
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prepared and tendered an initial drafi sale agreement At the August 25, 2008 mccting in
Portland, the partics discussed substantive terms of a sale agreement, including a possible
purchase price As witness Cecil explains, “[h]ad it not been for the Trust’s concerns about the
political repercussions of completing a salc transaction with CORP whilc the current proceedings
are pending, | am confident that the parties could have reached agrcement on the terms of a
definitive sale agrcement ” Exhibit 1 (Supp. V.S. Cecil) at 4-5.

Witness Cecil's correction of the misstatements contained 1n the Port’s Reply make clear
the very real possibility that CORP may sell the Coos Bay Subdivision nght-of-way tor
development as a recreational trail [ hus, the record does not support the Port’s claim that
CORP would, n fact. be required to remove the Siuslaw and Umpqua River bridges To the
contrary, the 'ort has failed to carry its burden of proving that those bridges would have to be
removed in connection with the salvage of the line Accordingly, the Board should reject the
Port’s Reply claim that the NLV of the line should be reduced by approximately $6 million to
account for the cost of removing the two bridges

B. Mr. Kronsteiner’s “Bid” To Dismantle The Bridges.

CORP’s estimaic of the potential cost of removing the Siuslaw and Umpqua River
bridges 1s based upon actual bids to perform that work submitted by two disinteresiced third party
companies, 1. B Foster, a national rail ine salvage firm, and Staton Companics, a company with
extensive experience in bridge demolition located in Eugene, OR. Foster's purchase offer
included a $2.000.000 net cost for removing the two bridges. Staton’s bid for removing the
bridge spans over the walerways was $2,065,790 See CORP Response, V.S Pettigrew at 7, 19-
20. Attachments 3. 8. The reasonableness of the bids submitted by Foster and Staton was
buttressed by the tesumony ol witness Maloney of Edward Kraemer & Sons, a firm with

experience in the demolition of railroad bridges. Witness Maloney corrected various erroneous
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assumptions and calculations 1n the Port's opening evidence on bridge removal costs, and he
developed a revised estimate of the cost of removing both bridges ~ based on the general
methodology followed by the Pont’s witness, with appropriate adjustments — of approximately
$2.85 million. See CORP Response, V.S. Maloncy at 2, 8-17.

In a desperate atiempt 1o rebut these three independent (but mutually reinforcing)
estimates submitted by CORP (two of which are actual bids that provide prices for which
experienced contractors stand ready to perform the brndge remo;'al worh). the Port’s Reply offers
a “bid” prepared by West Construction Contractors, Inc ("WCC™) of Coos Bay. OR. See Port’s
Reply, V.S. Davis, Aachment M. This new cvidence — raised for the first time on rebuttal —
should be rejected for several reasons.

First, the WCC estimatc is not a bona fide “bid.” It consists of a memorandum addressed
not to CORP (the owner of the bridges and the parly that would be removing them). but to the
Port. If the Feeder Line Application is granted. the Port plans to — indeed, it would be required
10 — operate the Coos Bay Subdivision, not salvage it. Therefore, the Port has neither any
genuine interest in, or authority 10, remove the two bridges. For this rcason alone, the WCC
estimatc 15 not a legitimatc "“bid™ and cannot be cquated with the actual bids submitied by CORP
from companies that are willing and able to undertake the work for the quoted prices, should
CORP’s abandonment application be approved.

Second, even if the WCC cstimate were somchow considered a “bid,” 1t must be
disrcgarded because it embodies a blatant conflict ol interest  According to witness Davis “the
Port solicited and recened a second, separate bridge removal bid from West Coast Contractors,
based in Coos Bay, OR.” See Reply V.S. Davis at 13 (emphasis added). Witness Davis states

that WCC’s quoted price Jor remoying both the Siuslaw and Umpqua River bridges was



$8.119,980 /d. What he fails 10 disclose is that the WCC “bid” was submitted WCC's

President, David Kronsteiner, who also serves as IPresident of the Port’s Board ol

Commissioners. See 1d. Attachment M (bid submitted by David Kronsteiner 1n his capacity as
president of WCC). As Mr. Kronsteiner testified (in his capacity as Port President). he and his
brother operate WCC as a “‘tamily business ” See August 21 Hearing Tr at 159 (Kronstciner).
The WCC “bid” was buricd at the back of a large group ol altachments to witness Davis’
testimony, which was itself submitted as an Exhibit to the Port's Reply

Even assuming that the WCC cstimate were a bona fide bid, and that the Port actually
would have any desire to remove the bridges, the Port’s solicitation of a bid for that work by a
contractor owned and operated by its President would present a clear conflict of interest. The
Oregon statute governing conflicts ol interest invelving public officials provides, in relevant part,
that

(2) An clected public official, other than a member of the

Legislative Assembly, or an appointed public official serving on a
board or commssion, shall:

(a) When met with a potential conflict of interest, announce
publicly the nature of the potential conflict prior to taking any
action thereon in the capacity of a public official; or

(b} When met with an actual conflict of interest, announce
publicly the nature of the actual conflict

ORS 244.120(2)(b) (emphasis added). As an appointed member of the Port’s Board of
Commissioners, Mr Kronstciner is clearly subject to the statute’s conflict of interest provisions.
Thus. 1f the WCC "bid” were a legitimate offer to perform services f{or the Port. Mr. Kronsteiner.
in his capacity as Port President, would be required by law to disclose publicly the conflict
presented by his proposal to grant a multi-million dollar demolition job to his own firm  There 1s

no indication 1n the Port’s Reply, or anywhere else in the record, that Mr Kronsteiner did, in
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tact. make such public disclosure. The only conclusion that can be drawn from these facts 1s that
either (1) Mr. Kronstciner violated Oregon law; or (2) that the WCC proposal was ncver intended
10 be a “‘real” bid to the Port.

Third, the WCC bid should be disregarded because it lacks credibility. In the
circumstances presented here. Mr. Kronsteiner had multiple incentives to inflate the price of
rcmoving the Siuslaw and Umpqua River bridges. As President of the Port, a higher “bid™ price
(1f accepted by the Board) would have the effect of reducing the NLV of the line. to the Port’s
benefit. Morcover, Mr. Kronsteiner's “family business™ would benefit handsomely if the Port
were to retain the services of WCC 10 remove the bridges at an excessive price. In cither case, it
15 clear that WCC 1s not a “disinterested third party.” and its inflated bridge removal estimate is
not trustworthy.

The Port’s attempt to foist WCC’s bogus “bid” on the Board is especially audacious
given the Port’s cniticism of the bids submitted by Foster and Unitrac on the grounds that those
two companics have donce business with CORP in the past, and therefore would have an
incentive to inflate their salvage bids. See Port’s Reply at 32. The incentives of those two
disinterested third party vendors cannot legitimately be compared to those of Mr. Kronsteiner., an
interested party in this case  Moreover, while both Foster and Unitrac have in the past done
business with CORI’ and other RailAmerica railroads, the limited amount of such business does
not create an mcentive {or either company to inflate its bid for (and thereby potentially lose
moncy on) the salvage of the Coos Bay Subdivision. Indeed, as the Port's evidence shows. in the
casc of both Foster and Unitrac, the total volume of business conducted with all of the 41
RailAmerica railroads combined over the past five vears is less than the amount of the bid that 1t

submitted in this casc. See Port Reply. Exhibit 16. Further evidence that the bids submitted by



Foster and Unitrac were not arl'lﬁcmlly reduced for CORP’s benefit 1s that Foster's bid for the
removal of the Siuslaw and Umpqua River bridges was virtually the same as that submitted for
the removal of the same bridge spans by Staton., a company that has not donc¢ business with
CORP 1n the past, while Unitrac declined even to quotc a price for that work.

I'he credibility of WCC’s estimale is further undercut by the enormous disparity between
the amount of that cstimatc ($8.1 million) and the amounts of the bids submitted by Foster
($2.000,000) and by Staton ($2,065,790), and the cstimatc developed by witness Maloncy on the
basis of the Port’s initial evidence ($2.85 million) WCC’s “ind”™ - prepared by a firm with no
demonstrated experience 1n bridge remov al whose President also serves as president of the Port —
is clearly an outlier. See RVS Davis Attachment M at 2 (description of experience and services
provided by WCC does not include bridge removal). 'The Port offers no plausible explanation as
to why WCC'’s cost estimate 15 so much higher than the estimates prescnted by three separate
disinterested panties who possess unquestionable c¢xpertisc in the business of bridge demolition
and removal

For these rcasons, the WCC “bid™ is entitled to no weight whatsoever

The only other evidence that the Port proffers in support of its assertion that the NLV of
the linc should be reduced by $6 million to account for the cost of removing the Siuslaw and
Umpqua River bridges is an estimatc cobbled together by witness Davis on Reply. using the
Staton bid originally submitted by CORP, rough cost range estimates for certain supplemental
work compiled by unidentified third parties and forwarded by Staton: and information that
witness Davis claims to have obtained from a variety of other sources (including ncw permit cost

cstimates submitted for the [irst time on Reply). See Port’s Reply. V.S. Davis, Attachments J —



L ' ‘This amalgam of price and cost estimates culled from unrclated sources is not a coherent or
reliable “bid” to remove the two bridges. 1t should be noted that the costs sct forth by Staton for
the work contained in the original Staton bid to CORP were identical in amount to the prices
quoted by Staton to the Port  Compare CORP Response, V.S, Pettigrew. Attachment 8 with
Port’s Reply, V S. Davis, Attachment L. Morcover, while Staton offered witness Davis rough
estimates ol the cost of ancillary 1tems such as “cofferdams™ and “pile removal,™ Staton made

clear that *“Staton does not perform this type of work, and these numbers are not bid items. . . .

We suggest that you perform you own price requests from eaperienced contractors in their

respective fields in this work.” Id, Attachment L. ‘I hus. the additional costs for which witness
Davis relied upon information forwarded by Staton were not part of Staton’s original bid
presented to CORP, nor did Staton endorse the Port’s position that such additional work would
need 1o he undertaken in connection with the removal of the portion of the Siuslaw and Umpqua
River bridges over navigable waters Staton’s disclaimer severely undermines any evidentiary
value that such supplemental information might have had

C. The Port Blatantly Mischaracterizes The Law And The Evidence Regarding
Bridge Removal.

The Port asserts that “the swing bridges over the Umpqua and Siuslaw Rivers must be
cntirely removed due to U.S. Coast Guard regulations.” Port’s Reply at 20 (cmphasis added).
‘This uncquivocal statement misrepresents both the law and the record evidence. As the Port
knows, whether and o what extent either of the bridges might need to be removed m the event of

abandonment is very much an open question.

19 Witness Davis followed the same modus operandi — cobbling together data and information
from multiple disparate and unrelated sources that were developed using different. inconsistent
methodologies — throughout his Reply NLV testimony. See generally, RVS Davis and
attachments. ‘The result is that the Port’s final NLV ¢stimate 1s not only erroneous, it 1s
intcrnally inconsistent and incoherent.
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For example, if the night-of-way were converted 1o trail use, the Coast Guard would not
require that any poruion of the bridges be removed. See, ¢ g. 33 C F.R. § 116.01(a); CORP
Response, V.S, Pettigrew, Attachment 9 at 4 (statement from Coast Guard Chief of Alterations
and Drawbridge Opcrations); STB Environmental Assessment at 8-10 (noting possible usc of
right-of-way as trail, and that abandoned railroad bridges may be “an important component” of’
such trails) As discussed above, there is a very real possibility in this case that, 1t CORP’s
abandonment application is approved, the right-of-way would be sold lor use as a recreational
trail For that rcason alone, the Port’s unqualified assertion that the Siuslaw and Umpqua River
bridges “must be entirely removed™ is wrong.

In any cvent, the Port’s claim that “both bndges must be removed in their entirety™
{Port’s Reply at 20) is not supported by the law. Remarkably, the Port attempts to support its

claim that CORP would be required to remove the entire structurcs of both bridges, including

portions that are well outside the navigable waterway, on a statement ol the Coast Guard

concerning the option of removing less than the full span of the bridge within the waterway. See

Reply at 20. 25-26. As witness Petligrew previously testified, the Coast Guard advised CORP
that, if a bridge that obstructs water navigation 1s no longer used for land transportation, the
bridge owner may: (i) removce the portion of the bridge over the waterway; or (ii) remove the
span(s} over the navigation channel and request permission from the Army Corp of Engincers to
lcave remaining portions 1n the waterway. See CORP Response V.S Pettigrew Attachment 9 at

3. Spccifically. the Coast Guard's Chief of Bridge Alteration indicated that:
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Should the bridge owner desire to retan portions of the bridge in
the waterway after removal of the main navigation span, they
should consult with the U.S. Army Corps of Engineers. TFailure to
obtain Corps” approval 1o lcave parts of the structure 1n the
waterway afler it has lost 1ts character as a bndge will subject the
bridge owner 1o remon e the bridge in its entircty down to or below

the natural bottom of the waterway .

Id (emphasis added) The quoted language provides no support whatsocver for the proposition
that the Coast Guard would. under any circumstance. require the removal of those portions of a
bridge that are not within the boundaries of the navipable waterway. To the contrary, this
language demonstrates that it is not at all clear that CORP would even be required to remove all
of the bridge that lies within the waterway. Morcover, clsewhere in the same document, the
Coast Guard confirmed that its regulations require removal of the portion of bridges “irom the
waterway. bank to bank.” Jd. lgnoring the clear language of the very document upon which 1t
purports to rely, the Port characterizes the Coast Guard statemcnt as showing that *Army Corps
of Engincers approval would be required  |to] allow|] any portion of these two bridges 10
remain ° Reply at 25 The Port’s distorted reading of Coast Guard pelicy 1s neither reasonable
nor logical and should be rejected

The Port’s Reply also argues — for the first time — that some agency other than the Coast
Guard might conccivably seck to require CORP 1o remove portions of the Siuslaw and Umpqua
River bridges that do not span the navigable waterway. See Port Reply, V S. Gaul Specifically,
the Port now claims that the Army Corps of Engincers or some other agency might attempt to
compcl removal of non-watcrway portions of the bridges See Reply at 23-26, R V.S. Gaul.
This argument — which contradicts the Port’s prior position that bridge removal would be
required solely “due to legal requirements ol the United States Coast Guard™ (see Feeder Line
Application at 17;: V S Davis at 102, 104-05) — should be disregarded. The Port was obliged to

submit its entire case-in-chiel’ in its opening evidence. See, e g, Duke Energy, Dkt No 42069
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(Nov. 6,2003) The Port never suggested in its Feeder Line Application or its Comments in the
abandonment procceding that the Corps of Engincers, Orcgon DOT or any other agency or
regulation might requirc removal of any portion of the Siuslaw or Umpqua River bridges. The
Port’s failures Lo raise this claim at the appropriate time precludes the Port from raising it for the
first time on rcbuttal. In any event, such speculation provides no cvidentiary basis for a finding
that CORP would “definitely” be required to remove any portion of the Siuslaw or Umpqua
River bridges

D. The Port Attempts To Salvage Mr. DeVoe’s “Base Homesite Theory” By
Misciting The Appraisal Literature.

In the CORP Response, witness Rex demonstrated that the “base homesite theory™ upon
which Port witness DeVoc bases his entire appraisal of residential right-of-way land is an
unsupported concept of witncss DeVoe’s own making that “defies both logic and market reality ™
CORP Response. V.S. Rex at 13, Indeed, Mr, Rex testified that “[i|n my 34 ycars ol appraising
land, teaching appraisal courses and researching the appraisal litcrature, | have never heard of the
*basc homesite theory’.™ Id

Neither the Port’s Reply nor witness DeVoe's reply testimony cites a single authority that
mentions. much less legitimizes, his “base homesite theorv.™ Instead, the Port now suggests that
the “base homesite theory™ is actually an “archaic™ term intended by Mr, DeVoe to refer to the
valuation of “surplus land.""' Port Reply at 40; Reply V.S. DeVoe at 28 Mr DeVoe claborates
that “[1|n my cxplanations of base homesite theory the reference 1o *excess’ land could be more

accurately referred to as “surplus land.”™ Rebuttal V'S DeVoe at 28. Based upon this renaming

VI, in fact. “basc homesite theory™ were merely an “archaic” term, witness DeVoc should have
been able to cite to some older appraisal literature in which it was mentioned.
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of witness DcVoe's theory, the Port cites certain passages [rom The Appraisal of Real Estate'
that refer to the identification and valuation of “excess land™ and “surplus land.” See Port’s
Reply at 37-39. However, the Port omits key portions of the text’s discussion on the subject. and
mischaracterizes the cited portions. A more complete reading of The Appraisal of Real Estate
rceveals that it provides no support whatsocver for witness DeVoe's “base homesite theory.™

The references from The Appraisal of Real Estate cited by the Port in support of witness
DcVoe's theory appear in the chapter titled “Land or Site Analysis.” See¢ Fxhibit 4 The chapter
begins by drawing a clear distinction between “raw land” and an improved “site ® The Appraisal
of Real Estate at 189. “Raw land” is defined as “[1}and on which no improvements have been
made, land 1n 1ts natural state beforc grading, construction, subdivision, or the installation of
utilites ™ Jd By contrast. a “sitc™ is *|1]and that is improved so that it is ready 10 be uscd for a
specific purposc.” Id (cmphasis added) Based upon these definitions, the Coos Bay
Subdivision nght-of-way would clearly be classified as “raw land™ since 1t does not contain any
improvements (other than the trach assets, which would be removed prior to sale). The text goes
on to statc that, in the chapter, “the term gite 1s used except when raw land is specified.™ /d
{cmphasis in original)

The discussion of “¢xcess land™ and “surplus land™ relied upon by the Port appear on
page 198 of the chapter In both cases. the cited excerpts refer to the vatuation of “excess” or
“surplus™ land that is part of an improved “site” — not to the valuation of “raw land.™ Indced, the
very text quoted by the Port defines “cxcess land, in regard 1o an improved site™ or a “vacant
site™ (such as a vacant lot 1n a residential subdivision that may be graded or have utility access,

but which does not contain a house). Port’s Reply at 38 (emphasis added) See also Reply V.S.

12 he Appraisal Insttute, The Appraisal of Real Estate 198 (12th cd 2001).
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DeVoe at 28-29 The passage quoted by the Port likewise defines “surplus land™ as “[land] not
needed to support the existing improvement and typically cannot be separated from the property
and sold off.™ /d. (emphasis added). Thus. the discussion ol “excess land™ and “*surplus land”
upon which the Port and witness DeVoe rely applics to “siles” containing existing
improvements, not 1o “raw land” like the Coos Bay Subdivision right-of-way Read in their
proper context, the excerpts from 7 he Appraisal of Real Estate cited by the Port and witness
DeVoe stand for the unremarkable proposition that the majonty of the value of an ymproved
parcel may be attributed to the improvement (such as a house or other building) itsell. The cited
references provide no support whatsoever for witness DeVoc’s undervaluation of “raw land”
along the Coos Bay Subdivision right-of-way that 1s suitable for residential use or development.
The Port’s attempt to buttress witness DeVoe's “base homesite theory™ with citations to

The Appruisual of Real Estate also refers to an example offered in the text as to how the concept
of “surplus land” might be applied in practice. Port’s Reply at 38-39. T'he Port cites the
following passage [rom the example:

*1n this situation, the surplus land would probably still contribute

positively 1o the value ol the subject property (because the existing

improvements could still be expanded onto the surplus land. but it
would also likely be worth much less than the $2 00 per square

foot price [the price for the example] commanded by vacant land
clsewhere 1n the industrial park.”

Port Rebuttal at 38-39 (quoting The Appraisal of Real Estate at 199) (cmphasts in onginal)
The Port’s citation of this cxcerpt is problematic, for several reasons  On its face, the
example refers to “surplus™ land that is part of an improved parcel in an industnal park. This
cxample docs not support witness DeVoe's assignment of minimal value to the entirety of’
unimproved residential parcels along the Coos Bay Subdivision right-of-way — indeed, the

quoted language cxplicitly contradicts witness DeVoe's analysis by suggesting that “vacant
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land” would have a higher value. More importantly, the Port presents a highly mislcading
portrayal of the example by failing to include several key facts  The full text of the example
reads as follows

Now consider an industrial park where land-to-building ratios for
warchouse propertics range from 2 8-10-1 to 3 5-to-1 and land
value 1s $2.00 per square [oot The subject property is a 20,000-
sq.-il warehouse on a 100.000-sq.-1t. site, which results in a land-
to-building ratio of 5-to-1. well above the market area norm. If the

additional land not needed to support the highest and best use of
the existing property were 1n the back portion of the site, lacking

access 1o the sireet. that land would probably be considered surplus

land because it could not be separated from the site and does not
have an independent highest and best use. In this situation, the
surplus land would probably still contribute positively to the value
of the subject property (because the existing improvements could
stil] be expanded onto the surplus land), but it would also most
likely be worth much less than the $2 00 per square foot price
commanded by vacant land clsewhere in the industnial park. If an
adjacent property owner could expand onto the unused portion of
the site of the subject property, that land could then be considered
cxcess land because it could be scparated from the existing
property and used by the other property owner. In this case, the
value of the excess land could be comparable to that of vacant land
elsewhere 1n the industrial park, or it may even command a
premium if the owner of the adjacent property needs the land to
complete an assemblage.

The Appraisal of Real Estate at 199 (emphasis added). Viewed in its full context, the example
upon which the Port relies provides no support for witness DeVoc's appraisal of residential
parcels. As even witness DeVoce recognized, many. 1f not most, of the residential parcels along
the night-of-way do have access to aroad. See, e g, DeVoe Appraisal at 145-46, 177

Morcover, the residential parcels appraised by witnesses DeVoe and Rex are not “excess
portions™ of an “improved sitc™ that “cannot be scparated from the property and sold off.” Thus,
based upon the definition of “surplus land” and the example set forth above, those residential
parcels are not even properly classified as “surplus land™ within the meaning set forth in The

Appraisal of Real Estate.
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Liven if the “basc homesite theory™ had any theorcetical validity — and it does not — witness
DeVoce's appraisal of residential property would stll be fatally (lawed because of the
methodology he used in applying the theory As witness Rex showed, witness DeVoe valued
cvery acre of residential land along the entire 111-mile right-of-way as if it were a “surplus™
portion ol an improved residential parcel located in Swisshome. the town with the lowest land
values anywhere along the line. Specifically. witness DeVoe violated the very principles from
the The Appraisal of Real Estate upon which he purports to rely by lailing to take account of the
higher value that would be attributable 1o the “1mproved™ portion ol a residential “site.” More
importantly, by assigning the same per-acre value that he developed from his comparable sales in
Swisshome to residential parcels in other communities. witness DeVoe ook no account
whatsoever of the very substantial differences in per acre land values in the communitics along
the right-ol-way. See CORP Response, V.S. Rex at 8. 21.

E. Witness DeVoce's Assertion That Purchasers Of Land From CORP Were
Unaware Of The SPT Eascments Is Patently False.

In 1ts Response. CORP demonstrated that witness DeVoe's 50% reduction in the value of
the nght-of-way land on account of certain ancillary rights and cascments retained by Southern
Pacific Transportation Company (*SP1™) in the original conveyance 1o CORP was inappropnate
Specilically, CORP witness Cecil produced evidence of numerous sales by CORP of right-of-
way land that was subject to the SPT rights at prices at or above full ATF value. See CORP
Response, V.S. Cecil at 4-9. Indeed. witness Cecil showed that the single land sale cited by
witness DeVoc in support of his 50% discount (a sale of land to Swanson Brothers at Nou, OR)

involved a purchase price that was 150% of the appraised valug, and therefore clearly did not

support witness DeVoe's discount /e at 5
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In an attempt to blunt the impact of this powerful market-based evidence, witness DeVoe
asscrts that it appears that Swanson lacked crucial knowledge of the reservations in its
negotiations with CORP.™ Port’s Reply, V.S DeVoe at 9. The Port likewisc suggests that.
because witness Cecil indicated that the SP1 reservations “were never discussed™ during the
course of negotiations. Swanson was not aware of them Port Reply at 53. Thesc assertions are
demonstrably falsc.

Any sugpestion that Swanson was unaware of the SPT rights when it purchased the

property from CORP is disproven by the fact that the SPI' reservations are explicitly described

on the first page of the deed to Swanson. Mr. DeVoce was plainly aware of that fact - the
Swanson deed was among witness DeVoe's workpapers that were produced to CORP on
August 12, 2008. See Exhibit 5. CORP’s deeds to other purchasers of right-of-way land
likewise expheitly idenufied the rights retained by SIM1. See Exhibit 6 The Port's claim that
“the affect [sic] [of the SPT reservations| on the value of the land was never analyzed™ (Port
Reply at 53) would have the Board believe that in none of the land sales cited by witness Cecil
did the purchascrs (or their lawyers or real estate agents) bother to read the deed prior to closing.
Any such suggestion is ludicrous on its face.

* * * * %

Finally, the Port takes exception to what it describes as witness Rex’s “ridicule™ of
witness DeVoc's analysis  Port’s Reply at 37. According to the Port, witness DeVoe's
*testimony was (and is) offered without any preconcerved objective in mind: it is not results-
oricnted © [ Tt should be noted. however, that Mr. DeVoe's objectivity has been the subiject of
controversy in prior litigation In fn re Estate of William Busch (Deceased), I' C M 2000-3,

Docket No 16441-97 (2000). the United States Tax Court reached the lollowing conclusion
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regarding an appraisal conducted by witness DeVoe “Based on our evaluation of the evidence, it
appears that DeVoe's valuation appraisal was conservatively performed favoring decedent's

estate. We reach that conclusion because he uscd a per acre value at the lower ranges of the true

comparables and a discount rate at the highest end of the spectrum when considering the facts in
our record.™ See Exhibit 7, Slip Opimon at 35-36 The enormous dispanty between the Gross
Liquidation Value for the Feeder Line Segment posited by witness DeVoe ($1.2 million) and that
estimated by witness Rex ($24.6 million), and witness DeVoe's incredible conclusion that [ully

1,466 acres out of 1,741 acres of CORP’s right-of-way land have no value whatsoever (see

CORDP Response at 19), similarly raise suspicion regarding the degree of objectivity with which
witness DeVoe approached his assignment 1n this proceeding.

CONCLUSION

For the reasons set forth in this Supplemental Response, CORP respectfully requests that
the Board (1) find that the Port is not a “{financtally responsible person™ within the meaning of 49
U.S.C. § 10907(a); (2) reject the Port’s request lor an escrow fund for rehabilitation of the linc:
and (3) adopt CORP’s estimatc of the NLV of the line

Respecifully submitted,

Scott G Williams Terence M. Hynes “

Senior Vice President and Paul A Hemmersbaugh
General Counscl Matthew J. Warren
RaillAmenca, Inc. Noah Clements

5300 Broken Sound Boulevard N.W. Sidley Austin [LLP

Boca Raton. Florida 33487 1501 K Street, N.W,
(561) 994-6015 Washington, D.C 20005

(202) 736-8000
Counsel for Central Oregon & Pucific Railroad, Inc

Dated: September 29, 2008
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EXHIBIT 1



BEFORE THE
SURFACE TRANSPORTATION BOARD

Orcgon International Port of Coos Bay — FFeeder L.ine
Application — Coos Bay Line of the Central Oregon &
Pacific Railroad, Inc.

Finance Docket No. 35160

L e

SUPPLEMENTAL VERIFIED STATEMENT OF TODD N. CECIL

My name is l'odd N. Cecil. 1am Vice President — Real Estate for RailAmerica, Inc. My
business address 1s 1355 Central Parkway South, Suite 700, San Antonio. Tcxas 78232. My
background and qualifications are set forth in the Verified Statement that [ submitted n this
proceeding on August 29, 2008 in connection with the Response of Central Oregon & Pacific
Ranlroad, Inc. (“CORP™) I'o | eeder Line Application (“CORP Response™)

The purposc of this Supplemental Verified Statement is to respond to the Port’s
characterization of the discussions between CORP and the Trust for Public Lands ~(Trust™)
regarding a possible acquisition ol the Coos Bay Subdivision right-of-way for trail usc following
abandonment of the line by CORP. Specifically, the Port offers the unsworn “testimony”™ of its
counsel claiming that (1) “it was CORP that had contacted the Trust and requested a letter™ of
interest in acquiring the right-of way (see CORP Response, V.S. Pettigrew, Attachment 10) (the
“Trust Letter™); (2) the Trust was apparcntly told that the letter had to be received in order to
prescrve the possibility of the corridor as a trail™; and (3) *[t]here was no discussion of any terms
of a trail agrcement™ between CORP and the Trust See Port’s Reply at 21-22. As this
Supplemental Verified Statement shows, I’ort counsel’s “testimony™ is utterly false.

Contrary to the Port’s asscrtions, the ' rust Letter was not solely the product of a request
by CORP for a general expression of interest in the Coos Bay Subdivision right-of-way. Rather,

that letter was issucd by the T'rust following discussions with CORP regurding the Trust's
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interest in purchasing the right-of-way by the |rust, execution of a Confidential Disclosure
Agreement to govern the exchange of information and negoliation of a sale agreement, the
provision of information regarding the right-of-way by CORP (o the Trust pursuant to the
Confidential Disclosure Agreement. the presentation of a draft agreement by the Trust, and a
meceting in Oregon on August 25, 2008 to ncgotiale the terms of an agreement. At that meeting,
representatives of the Trust expressed — lor the first time — their concern that entering into a
definitive agrccment with CORP while the current abandonment and feeder line proceedings
were pending would have adverse political consequences for the Trust in Oregon, Based upon
that concern, the partics postponed further ncgotiations until afier the Board acts on CORP’s
abandonment application.

CORP and the Trust began discussing the possible acquisition of the Coos Bay
Subdivision right-of-way in carly August 2008. See Attachment 1, email message dated
August 11, 2008 from I'. Cecil Lo Peter Ives. Regional Counsel for the ‘Irust. In those
preliminary discussions. the Trust expressed the view that the right-of-way offered an attractive
trail opportunity, given 1ts location (connecting Eugene with the National Dunes Seashore area)
and the scenic lake region through which the CORP line runs  On August 13, 2008, the Trust’s
Regional Counscl, Mr. Ives, tendered to CORP and its counscl a draft form of Confidential
Disclosure Agreement to govern the exchange of information and the negotiation of a purchase
agreement. See Attachment 2, I'ollowing certain revisions, the parties exccuted the Confidential
Disclosurc Agreement the next day, August 14, 2008 See Attachments 3 and 4. Pursuant to the
Conlidential Disclosure Agreement, CORP provided the Trust with information regarding the

appraised valuc of the right-of-way See Attachment 5
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Thereafter, on August 22, 2008, Mr. Ives tendered to CORP a draft Bargain Sale Option
Agreement (“Trust Sale Agreement”) for the Coos Bay Subdivision right-of-way, bascd upon
similar agrecments cntered into by the Trust in connection with 11s acquisition of other rail lines
for trail usc. See Attachment 6. The drafl I'rust Sale Agreement contemplated that the Trust
would acquire “an exclusive and irrevocable option to purchase the Subject Property™ within a
specified period of time, See Attachment 6 at 1-2. In addition. the agreement would have
established a firm purchase price for the right-of-way in the event that the Trust exercised the
option. /d. at 2. The parties agreed 1o meet in Portland. OR on Monday, August 25, 2008 to
discuss the Trust’s draft agreement (as well as an alternate draft that 1 had prepared based upon
prior right-ol-way sales by RaillAmenica).

I traveled from my offices in San Antonio, TX to Portland, OR to meet with
representatives of the Trust on August 25, 2008. At that time, I met with Geoll Roach, the
Trust’s Regional Director. and with Owen Wozniak, a Field Representative in the Trust’s
Portland office. Mr. Roach reiterated the Trust’s strong interest in acquiring the right-of-way for
trail use in the event that the Coos Bay Subdivision is abandoned. During the course of the
mccting, | suggested a specilic purchasc price for the right-of-way. While Mr. Roach indicated
that the Trust would be requircd to conduct its own appraisal before it could agree to a specific
pricc, both he and Mr Wozmak indicated that my suggested price might very well be reasonable
We also briefly discussed other terms including the form of deed and the stream of income that
the Trust might earn from ancillary rights attached to the right-of-way.

However, Mr. Roach advised me that the Trust could not move forward with a delimtive
purchase agreecment unless the abandonment case was decided and “the State and the Port of

Coos Bay were out of the picture,” or those cntitics cndorsed a purchase of the rnight-of-way by

Exhibit 1 — Page 3
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the Trust. The Trust had concluded that entering inte a purchase agreement with CORP could
expose the Trust to adverse political conscquences with the State, county governments and other
local governmental cntitics upon which the Trust must rely to fund other projects in Oregon.
Indeed, Mr. Roach stated that the Trust “didn’t want a call from the Governor asking us what the
[****] we were doing ™

Based upon those statements. it became obvious that the partics would not be able to
complete a definitive sale agreement at this ume  However, | indicated to Mr. Wozniak that the
Trust’s ongong interest in acquirng the right-of-way following abandonment of the Coos Bay
Subdivision would be relevant to the Board’s deliberations. Accordingly, Mr. Wozniak agrced
to provide the letter that CORP submitted in connection with Mr Petugrew’s August 29, 2008
Verified Statement. Contrary to the “testimony” of Port counsel, I did not tell the Trust that “the
letter had to be received 1n order 1o preserve the possibility of the corridor as a trl,” nordid 1
otherwise indicate that such a letter was a prerequisite to CORP’s willingness to sell the right-of-
way to the I'rust in the {uture,

In short, the Port’s assertions that CORP pressed the Trust to provide a general
expression of interest in the right-of-way. and that “[t|here was no discussion of any terms of a
trail agreement” between the Trust and CORP, arc utterly false. As my testimony shows, the
“I'rust expressed a strong desire to acquire the right-of-way, and it pursucd a potential transaction
aggressively up until the August 25 meeting 1t was the Trust — not CORP - that proposed the
Confidential Disclosure Agreement to facilitate the exchange of information and the negotiation
ol'a sale agreement. It was the Trust - not CORP — that prepared and tendered an initial draft
sale agreement  While the parties did not reach the point of agrecing on a specific purchase price

(g1ven the Trust’s internal requirement that it conduct its own appraisal), the ‘Trust’s

Exhibit | — Page 4
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representatives expresscd the view that the price suggested by CORP might very well be
reasonable Had 11 not been for the Trust’s concerns about the political repercussions of
completing a sale transaction with CORP while the current proceedings are pending, I am
confident that the parties could have rcached agreement on the terms of a definitive sale
agreement. If the Board ultimately authorizes the proposcd abandonment. and the Coos Bay
Subdivision 1s not purchased by the Port under the feeder line program, 1 belicve that it is likely

that the parties can complete such an agreement.
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VERIFICATION

1, Todd N. Cecil, declare under penalty of perjury that the foregoing is

Further, I certify that I am qualified and authorized to file this Supplens®

Executed on s:i"j'"b“ zg , 2008







From: Cecil, Todd (SATX) [Todd.Cecli@RailAmerica.com]

Sent: Monday, August 11, 2008 12 48 PM

To: Peter Ives

Subject: Oregon Coos Bay Line - Rail to Trail Opportunity
Importance: High

Attachments: CORP - STB Filing Map 070808 doc

CORP - STB Flling

Map 070808.d
Peter - It was good to speak with you this morning. As promised, I am

attaching a map showing a rail line segment that we believe represents a terrific rails-
to-trails opportunity.

This is the line segment owned by Central Oregon & Pacific Rallroad that connects the
Eugene area with the National Dunes Seashore area along the Pacific coast. The line runs
through a heavily-forested part of the Siskiyou Mountains, and a scenic fresh water lake
region just west of the mountains,

We would appreciate your assistance in quickly confirming that TPL has an interest in such
a rails-to-trails project. Due to the railroad operating status of this line, analyzing
its rails-to-trails potential is somewhat of a time-sensitive matter for us.

I look forward to discussing this further with you,
Regards,

Todd N. Cecil

Vice Presaident - Real Estate
RailAmerica, Inc

1355 Central Parkway South - Suite 700
San Antonio, TX 78232

210) 841-8310






From: Peter lves [Peter ives@tp! org]

Sent: Wednesday, August 13, 2008 1-17 PM

To: Todd.Cecil@RallAmerica com, Hynes, Terence M
Cc: Owen Wozniak

Subject: Form of Confidentialily Agreement

Attachments: 081308 CONFIDENT!AL DISCLOSURE AGREEMENT doc

Gentlemen, A draft Is attached. Peter

Peter N. Ives

Regional Counsel - NWRO
The Trust for Public Land
1600 Lena Street, Ste. C
Santa Fe, NM 87505
505/988-5922, Ext. 107
505/988-5967 (Fax)
peter.ives@tpl.org
hitp://www.tpl.org

The Trust for Public Land - Conserving land for people since 1972. Because everyone needs a place to play
outdoors.

CONFIDENTIALITY NOTICE: THIS MESSAGE IS INTENDED ONLY FOR THE INDIVIDUAL OR ENTITY TC WHICH IT
IS ADDRESSED OR MAY HAVE BEEN SENT TO YOU IN ERROR. IT MAY CONTAIN INFORMATION THAT IS
CONFIDENTIAL, PRIVILEGED AND EXEMPT FROM DISCLOSURE. IF YOU ARE NOT THE INTENDED RECIPIENT OR
BELIEVE THAT IT MAY HAVE BEEN SENT TO YOU IN ERROR, PLEASE DELETE IT FROM YOUR SYSTEM WITHOUT
COPYING, PRINTING OR FORWARDING IT AND NOTIFY ME BY REPLY EMAIL OR BY CALLING (505) 988-5922 ext.
107. THANK YOU.

IRS Circufar 230 Disclaimer: To compiy with the requirements imposed by the IRS, [ inform you that any federal tax
advice containecd In this communication (including attachments), uniess specifically stated otherwise, 1s not
intended or wnitten to be used and cannot be used for purposes of (1) avoiding penalties under the Internal Revenue
Code, or (ii) promoting, marketing or recommending to another parly any transaction or tax-reiated matter
addressed herein.






From: Peter Ives [Peter.lves@ipl.org]

Sent: Thursday, August 14, 2008 1.10 PM

To: Todd.Cecil@RatdAmenca com, Hynes, Terence M

Cc: Owen Wozniak

Subject: RE Form of Confidentiality Agreement

Attachmants: 081408 TPL CO&PRInc Confidentiality Agreement pdf
081408 TPL

J&PRInc Confident!

Todd, I have accepted the changes made, printed and signed and scanned the
document which is attached. Peter

Peter N. Ives

Regional Counsel - NWRO
The Trust for Public Land
1600 Lena Street, Ste. C
Santa Fe, NM 87505
505/988-5922, Ext. 107
505/988-5867 (Fax)

peter 1ves@tpl org
http.//www tpl.org

The Trust for Public Land - Conserving land for pecple since 1972. Because everyone needs
a place to play outdoors.

CONFIDENTIALITY NOTICE: THIS MESSAGE IS INTENDED ONLY FOR THE INDIVIDUAL OR ENTITY TO
WHICH IT IS ADDRESSED OR MAY HAVE BEEN SENT TO YOU IN ERROR. IT MAY CONTAIN INFORMATION
THAT IS CONFIDENTIAL, PRIVILEGED AND EXEMPT FROM DISCLOSURE. IF YOU ARE NOT THE INTENDED
RECIPIENT OR BELIEVE THAT IT MAY HAVE BEEN SENT TO YOU IN ERROR, PLEASE DELETE IT FROM
YOUR SYSTEM WITHOUT COPYING, PRINTING OR FORWARDING IT AND NOTIFY ME BRY REPLY EMAIL OR BY
CALLING (505] 988-5922 ext. 107 THANK YOQU.

IRS Circular 230 Disclaimer To comply with the requirements imposed by the IRS, I inform
you that any federal tax advice containecd in this communication (including attachments),
unless specifically stated otherwise, is not intended or written to be used and canhot be
used for purposes of (i) avoiding penalties under the Internal Revenue Code, or (11)
promoting, marketing or recommending to another party any transaction or tax-related
matter addressed herein

»>»> "Cecil, Todd (SATX)" «<Todd.Cecil@Raillmerica com> 08/14/08 10-39 AM >>»>

Please sign, scan as PDF, and e-mail to me I'll take carc of Railroad's signature
immediately upon receipt.

Todd

From: Peter Tves [mallto-Peter.Ives@tpl.org)
Sent: Wednesday, August 13, 2008 6:01 PM

To Cecil, Todd (SATX), thynes@sidley.com

Cc Owen Wozniak

Subject: RE: Form of Confidentiality Agreement

Todd, Sorry, I had to run my son to the dentist's office. The proposed changes are fine
with me. How do you want Lo work signatures We both could sign on our respective ends and
fax signatures pages to each other. Or one could sign, scan as a pdf and send to the other
to sign, scan and return Peter

Peter N. Ives
Regional Counsel NWRO



The Trust for Public Land

1600 Lena Street, Ste. C

Santa Fe, NM 87505

505/988-5922, Ext. 107

505/988-5967 (Fax)

peter.ives@tpl.org
http-//www.tpl.org<http-//www.tpl.org/>

The Trust for Public Land - Conserving land for people since 1972. Because everyone needs
a place to play outdoors.

CONFIDENTIALITY NOTICE- THIS MESSAGE 1S INTENDED ONLY FCR THE INDIVIDUAL OR ENTITY TO
WHICH IT IS ADDRESSED OR MAY HAVE BEEN SENT TO YOU IN ERROR. IT MAY CONTAIN INFORMATION
THAT IS CONFIDENTIAL, PRIVILEGED AND EXEMPT FROM DISCLOSURE. IF YOU ARE NOT THE INTENDED
RECIPIENT OR BELIEVE THAT IT MAY HAVE BEEN SENT TO YOU IN ERROR, PLEASE DELETE IT FROM
YOUR SYSTEM WITHOUT COPYING, PRINTING OR FORWARDING IT AND NOTIFY ME BY REPLY EMAIL OR BY
CALLING (505) 988-5922 ext 107. THANK YOU.

IRS Circular 230 Disclaimer: To comply with the requirements imposed by the IRS, I inform
you that any federal tax advice containecd in this communication (including attachments),
unless specifically stated otherwise, 1s not intended or written to be used and cannot be
used for purposes of (i) avoiding penalties under the Internal Revenue Code, or {11i)
promoting, marketing or recommending to another parly any transaction or tax-related
matter addressed hereain.

»>>» "Cecil, Todd (SATX)" <Todd.Cecil@RallAmerica.com> B8/13/2008 3-49 PM >x>
Peter - Our in-house counsel made some slight changes to your draft confidentialaty
agreement. If these are acceptable to you, we are prepared to sign.

Please let me know.

Todd

From: Peter Ives |mairlto:Peter Ives@tpl org]
Sent: Wednesday, August 13, 2008 12:17 PM
To: Cecil, Todd (SATZ); thynes@sidley com
C¢: Owen Wozniak

SubjeclL: Form of Confidentiality Agreement

Gentlemen, A draft 1s attached. Peter

Peter N Ives

Regional Counsel - NWRO

The Trust for Public¢ Land

1600 Lena Street, S5te. C

Santa Fe, NM 87505

505/988-5922, Ext. 107

505/988-5967 (Fax)

peter.ives@cpl.org

http //www.tpl.org<http-//www.tpl.org/>

The Trust for Public Land - Conserving land for people since 1972. Because everyone needs
a place to play outdoors.

CONFIDENTIALITY NOTICE-: THIS MESSAGE IS INTENDED ONLY FOR THE INDIVIDUAL OR ENTITY TO
WHICH IT IS ADDRESSED OR MAY HAVE BEEN SENT TO YOU IN ERROR. IT MAY CONTATN INFORMATION
THAT IS CONFIDENTTIAL, PRIVILEGED AND EXEMPT FROM DISCLOSURE IF YOU ARE NOT THE INTENDED
RECIPIENT OR BELIEVE THAT IT MAY HAVE BEEN SENT TO YOU IN ERROR, PLEASE DELETE IT FROM
YOUR SYSTEM WITHOUT COPYING, PRINTING OR FORWARDING JT AND NOTIFY ME BY REPLY EMAIL OR BY
CALLING (505) 988-5922 ext. 107. THANK YOU

IRS Circular 230 Disclaimer To comply with the requirements imposed by the IRS, I inform
you that any fedcral tax advice contailnecd in this communication (including attachments),
unless specifically stated otherwise, 1s not intended or written to be used and cannob be
used for purposes of (1) avoiding penalties under the Internal Revenue Code, or (11}
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promoting, marketing or recommending to another party any transaction or tax-related
matter addressed herein.






CONFIDENTIAL DISCLLOSURK. AGREEMENT

This Confidenuial Disclosure Agrecment ("Agieement™) 1s made as of the ___ day of August.
2008, between Central Oregon & Pacific Railroad. Inc , a Delaware corporation
(“PISCLOSER™), and The Trus! for Public Land, a Cahforma nonprofii public benefit
corporation (“"RECIPIENT™)

WHEREAS. DISCLOSER 15 11 possession of certain confidential and proprietuty mmformation
regarding the possible availability of certain eal property (the “Property™) owned by such
DISCLOSKR for sale for consetvation purposes,

WIIERFAS. 1t will be necessury for DISCLOSER 10 disclose the afmedescnbed confidential
and proprictary imformauon to tepresentatives of RECIPIENT in connection with the possible
acquisition by RECIPIENT of such real property (“Project™ RECIPIENT desues lo recaive the
confidenual and proprictary information as necessary for cvaluation, consideration and
discussion in relation 1o and in support of the Project

NOW, THEREFORE, for good and valuable consideration, the receipt of whicii1s
acknowledged by RECIPIENT, 1t 15 agreed us follows:

1  Confidential Information For puiposcs of this Agreement, the term “Confidential
Information”™ will mean the followsng  the environmental analyses, apprnsals and bile
work 1elating to the Property. that 1s discloscd 1o RECIPIENT in its dealings wih
MSCLOSER

ra

Nondisclosure of informatiou 1he RECIPIENT agrees to mamtam ail Confidential
tnformation m steret confidence and not to use any of the Confidenual Iformation for any
purpose other than in support of the Project  The RECIPIENT turther msices not (o
disclose such Confidenual Information to tfurd parties withowt the prior wiitten consem ot
DISCLOSER, and alsoe agrees not to make copies of any matenals provided by
DISCLOSER except 1o the limited extent necessary to further the purpose of this
Agreement The RECIPIENT agrees wo limit dissemination of the Confidential
Information to those of its employees or agents having a necd to know the Confidential
Information for the purpose of this Agreement and whe are bound by t2rms ol
confidentiahity commensurate with those of this Agreement

1 Exceptions to Nondisclosure Nothmy herein contained shall in any way 1esinict o
mpaur the nght of RECIPIENT to use. disclose or otherwise deal wal, anvthing whieh 1s
not Confidennial Information The obligations of RECIPIENT sct fo-th in Paragraph 2
above docs not extend to mformation that 1s {a) already i the posses sion of RECIPIFNT
prior to receipt from DISCLOSER as cvidenced by pre-existing documentauon, {b)
within the pubbie domain or hereasies enteis the pubhic doman thiough no faull, action
or Lathure 1o act by RECIPIENT, (¢) nghuully disclosed to RECIPIPNT by atlurd panty
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on a non-confidential and non-restricted basis; or (d) independently developed by
RECIPIENT without any.reference to the Confidenual Information of DISCLOSER

Assignees and Successors This Agreement will be binding upon the parues theieto
an their respective assigns and successors

Duration All obligations under this Agreement shall continue for a periad of three (3)
years from the date of execubion hereof, subject to the exceptions identificd 1n Paragraphs
Jand 14

Return of Confidential and Proprietary Information RECTPIENT agreces to retum
to DISCLOSER alf drawmngs. specilications and other materiuls written o recorded in
any form, and any other tangible matenals relatmg 10 said Confidenual Information
within ten (10) days after receipt by RECIPIENT of o wnitten request theiefore fiom
DISCLOSER or upon termmauon of thus Agreement RECIPIENT may tetan mchival
copies ol the Confidential Information which it may use only in case of a dispute
conceming this Agreement and subject to the obhigations of confidenniahty hereunder

No License [11s understood and agieed that RLCIPIE:NT shall not acquire any nights ot
hicense under any of smd Confidential Information or any present or future patents o1
patent applicatians of DISC! OSCR therefore by reason of this Agrecment

Injunctive Relief. 1t 1s understood and agreed that DISCLOSER shall have no babihity
to RECIPIENT for any loss or damage to RECIPIENT ansing [rom the use of or
rehance upon any mformation disclosed to RECIPIENT pursuant to tlus Agreement
RECIPIENT achnowledges that a breach, actual or thicatened, ol any term or condiuon
of this Agreement will cause immediaie and trreparable harm to DISCLOSER
DISCLOSER shall therefore have the right to seek immediate inguncuve rehief fiom a
court of competent jurisdiction without having (o prove mieparable havm and
RECIPIENT shall stipulate to such court that such urepatable harm cvists

Governing Law. This Agtcement will be construed for purposes m accordance with the
substantive law of the State of Oregon  The state and federal courts of Qregon will have
exclusive yurisdiction over any and all disputes relaung 1o this Agreement. including the
right lo seek equitable 1ehief o enforce this Agreement

Termination Either party may ternunate this Agteement al any tme by giving thiny
{30} days’ pnior wtitten notice to the other party

No Partnership This Agreement 1s intended only 10 facihiate the exchange of
Confidential Information  Nothing contamed in this Agreement shall be constined w
creale a fcanung agrecmenl, 1oinl venlure associalion. parinersinp, agency o1 othe
business arrangement  Nerther party has any obhigations 1o supply informatiun
hereunder, and netther patty has an obhigation hereunder to enter inta any contract with
the other partv
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From: Peter Ives [mailto:Peter.Ives@tpl.org]
Sent: Thursday, August 21, 2008 11:20 AM
To: Cecil, Todd (SATX)

Subject: Re: Oregon trail

Todd, Sorry not to be back to you. It has been received and Owen and I are reviewing internally. Peter

Peter N. Ives

Regional Counsel - NWRO
The Trust for Public Land
1600 Lena Street, Ste. C
Santa Fe, NM 87505
505/988-5922, Ext. 107
505/988-5967 (Fax)
peter.ives@tpl.org
http://www.tpl.org

The Trust for Public Land - Conserving land for people since 1972. Because everyone needs a place to play
outdoors.

CONFIDENTIALITY NOTICE: THIS MESSAGE IS INTENDED ONLY FOR THE INDIVIDUAL OR ENTITY TO WHICH IT
IS ADDRESSED OR MAY HAVE BEEN SENT TO YOU IN ERROR. IT MAY CONTAIN INFORMATION THAT IS
CONFIDENTIAL, PRIVILEGED AND EXEMPT FROM DISCLOSURE. IF YOU ARE NOT THE INTENDED RECIPIENT OR
BELIEVE THAT IT MAY HAVE BEEN SENT TO YOU IN ERROR, PLEASE DELETE IT FROM YOUR SYSTEM WITHOUT
COPYING, PRINTING OR FORWARDING IT AND NOTIFY ME BY REPLY EMAIL OR BY CALLING (505) 988-5922 ext.
107. THANK YOU.

IRS Circular 230 Disclaimer: To comply with the requirements imposed by the IRS, I inform you that any federal tax
advice containecd in this communication (including attachments), unless specifically stated otherwise, Is not
intended or written 1o be used and cannot be used for purposes of (1) avoiding penalties under the Internal Revenue
Code, or (ii) promoting, marketing or recommending to another party any transaction or tax-related matter
addressed herein.

>>> "Cecil, Todd (SATX)" <Todd.Cecll@RailAmerica.com> 8/21/2008 10:11 AM >>>
Peter - Just checking n to confirm whether you have received the data covering the Coos Bay ine  If you have any
questions, please call

Todd

Todd N Ceail

Vice President - Real Estate
RailAmerica, Inc

1355 Central Parkway South - Suite 700
San Antonio, TX 78232

{210) 841-8310






From:; Peter Ives [mailto:Peter.Ives@tpl.org]
Sent: Friday, August 22, 2008 1:18 PM

To: Cecil, Todd (SATX)

Cc: Owen Wozniak

Subject: Coos Bay Line

Todd, Attached 1s a typical form of TPL Option Agreement per our conversation, Peter

Peter N. Ives

Regional Counsel - NWRO
The Trust for Public Land
1600 Lena Street, Ste. C
Santa Fe, NM 87505
505/988-5922, Ext. 107
505/988-5967 (Fax)
peter.ives@tpl.org
hitp://www.tpl.org

The Trust for Public Land - Conserving land for people since 1972, Because everyone needs a place to play
outdoors.

CONFIDENTIALITY NOTICE: THIS MESSAGE IS INTENDED ONLY FOR THE INDIVIDUAL OR ENTITY TO WHICH IT
IS ADDRESSED OR MAY HAVE BEEN SENT TO YOU IN ERROR. IT MAY CONTAIN INFORMATION THAT IS
CONFIDENTIAL, PRIVILEGED AND EXEMPT FROM DISCLOSURE. IF YOU ARE NOT THE INTENDED RECIPIENT OR
BELIEVE THAT IT MAY HAVE BEEN SENT TO YOU IN ERROR, PLEASE DELETE IT FROM YOUR SYSTEM WITHOUT
COPYING, PRINTING OR FORWARDING IT AND NOTIFY ME BY REPLY EMAIL OR BY CALLING (505) 988-5922 ext.
107. THANK YOU.

IRS Circular 230 Disclaimer: To comply with the requirements imposed by the IRS, I nform you that any federal tax
advice containecd in this communication (including attachments), unless specifically stated otherwise, is not
intended or written to be used and cannot be used for purposes of (1) avoiding penalties under the Internal Revenue
Code, or (1) promoting, marketing or recommending to another party any transaction or tax-related matter
addressed herein.



: BARGAIN SALE OPTION AGREEMENT

This Agrcement is made this day of , 200__, by and between
("Seller"), and (ABuyer@) :
RECITALS
WHEREAS, Scller owns acres, more or less, located County,

, and described 1n Exhibit A atlached hereto and 1ncorporated herein by this refercnce.
Said rea! property shall be referred 10 in this Agreement as the " Subjcct Property "

] WHEREAS, Seller desires to grant an option to the Buyer and Buyer desires to obtain an
option from the Scller, to evaluate and then to acquire the Subject Property.

WHEREAS, Buyer 1s a organmization, having among s purposcs the
acquisition of real property for the purposes of . Buyecr is excmpt from
taxation under Section 501(c)(3) of the Internal revenuc Code. Buyer 1s not a private foundation
within the meaning of Scction 509(a) of the Internal Revenue Code.

WHEREAS, Scller acknowledges that Buyer is entering into this Agreement in its own night
and that Buyer 1s not an agent of any governmental agency or ecntity

WHEREAS, Scller acknowledges that upon acquisition of the Subject Property Buyer shall
be frec to use and dispose of the Subject Property in any manner Buyer deems appropnate provided
that the proceeds of any such sale be devoted 1o Buyer's charitable purposcs

WHEREAS, Seller believes that the purchase price for the Subject Property, which 1s
specificd in this Agreemcent 1s below fair market value  Scller intends that the difference between the
purchasc price and the fair market value shall be a chantable contnibution to Buyer However, Buyer
makes no reprcscniation as to the tax consequences of the transaction contemplaled by this
Agrecment Sclier will obtain independent tax counsel and be solely responsible for comphance
with the gift value substantiation requircments of the Internal Revenuc Code. To the cxtent that the
purchase price is below the fair market value, the parties agree that it does not reflect the existence of
defects in the Subject Property, such as environmental conditions requinng remediation, known to
Seller or Buyer.

TERMS

NOW. THEREFORE, in consideration of the mutual prommses and covenants set forth
herein. the partics agree o be mutually and contractually bound as follows

I Option  In consideration of the payment by Buyer to Sclicr of Dollars
(5 ), reccipt of which 1s hercby acknowledged, Scller grants to Buyer an exclusive and

BARGAIN SALE OPTION AGREEMENT - Page 1



irrcvocable option to purchasc the Subject Property on the terms and conditions set forth in this
Agreement (the "Option").

2. Term Buyer's Option shall run for a period of _ ) s [rom the date
of this Agreemcnt first above sct forth.

3. Exercise. In the cvent Buyer excrcises the Option, 1t shall do so by notifying Seller
within the term specified 1n Section 2. Such notice shall be dcemed timely 1f it is deposited 1n the
mail, first class postage prepaid, telecopied or delivered personally by courier or Express Mail within
the term specified in Seclion 2

4 Purchase Terms

a. Pnce. In the event Buyer cxercises its option, Seller shall sell to Buyer and
Buyer shall buy from Seller the Subject Property for a purchase price (the "Purchase Price") equal o
, as determinced by a full narrative wnitten appraisal of the Subject
Property, which appraisal has been finally approved by the public agency to which Buyer ultimately
intends 1o convey the Subject Property (the "Appraisal”)

b. Bargain Sale. Buyer and Sciler acknowledge that Buyer is a non-profit
corporation qualificd under Section 501(c)(3) of the Internal Revenue Code, 1s an "eligible donec” as
descnibed 1n Treasury Regulation 1 170A-14(c), and that Sclicr may convey the Property to Buyer at
a nomunal price that is significantly less than its fair market value thereby making a bargain sale 1o
Buyer, and that Scller intends to take a charitable deduction for the difference belween the purchase
price and the fair market value of the Property Notwithstanding the forcgoing, Scller, at its solc
expense, shall pay all costs, expenses and fees incurred sn connection with its altempt to realize a
charitable deduction in conneciion with the sale of the Property under this Option Agrecment,
including, but not limited to, attorneys' fees and accountants’ fees. Seller hercby acknowledges and
agrecs thalt Buyer has madc no warranty or representation as to Scller's entitlement or ability to
rcaliZe any tax benefits in connection with this Oplion Agreement, and Seller will retain independent
legal and tax counsel 1n 11s attempt to realize any tax benefits therefrom

c Method of Payment. The Purchasc Pnce shall be payable as follows-

5. Closing. Final seltlement of the obligations of the parties hereto ("Closing™) shall
occur (___) days afier the Buyer's cxercisc of the Option, or as othcrwise agreed to by
the parties, at such date, place and timce as the partics shall mutually agree.

6. Title, Survey and Appraisal

a. Seller shall convey to Buyer by a General Warranty Deed marketable title
to the Subject Property
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b. This Agreement is entcred into without the benefit of a current title
commitment on the Subject Property. Within ____{__)days after the date of this Agrcement,
Buyer, at Scller's sole cost and expense, shall order such a commitment from a title insurance
company authorized to do business 1n County, , logether with copies of all of
the documents referred to therein as exceptions. Not later than (__)after
(__) days of receipt of the current litle commitment and copies of the documents referred to above,
Buyer shall advisc Seller of any exceptions in the title commitment that Buyer will require to be
removed on or before Closing, Thereafier Seller shall use reasonable efforts to assurc the removal of
any such objectionable cxccptions by Closing  In the event Scller 1s unable or unwilling to remove
any such exceptions to which Buyer has objccted Buyer may clect to (1) termuinate this Agrecment, in
which case Buyer shall have no obligation to purchase the Subject Property, or (2) proceed with the
purchasc of the Subjcct Property and aceept a policy of title insurance with the exceptions to which
Buycrobjected Inany event, Seiler shall satisfy and discharge all monetary liens and encumbrances
(cxcept any statutory liens lor nondelinquent real property taxes) affecting the Subjcct Property

c. Survey. Seller shall provide to Buyer within _ _(__)days of the date
of this Agreement copies of any surveys of the Subjcel Property (the ASurvey@) 1n Seller=s
posscssion or control Il the survey provided to Buyer by Seller 1s deemed by Buyer to be
insufficient in any manner, Buyer shall advise Seller of any exceptions to the survey which Buyer
will require to be remaoved or corrected on or belore Closing. Thercalier Scller shall usc reasonable
eiforts to assure the removal of any such ohjectionable matters by Closing. In the event Seller 1s
unable or unwilling to resolve any such matters 1o which Buyer has objected Buyer may clect to (1)
terminatc this Option, in which case Buyer shall have no obligation to purchase the Subject Property,
or (2) procecd with the purchase of the Subject Property and accept the Subject Property wath the
survey exceptions to which Buyer objccted. Buyer shall further have the right to conduct an updated
survey on the Subject Property 1n Buyer=s sole discretion.

d Appraisal. Within __ () days of the datc of this Agrcement,
_ ___shall contract for an appraisal of the Subjcct Property to be performed by a hicensed
apprasser selectedby __ _ Thecostof the appraisal shall be an expensecof _ |

__._____=sobligation to closec this transaction shall be conditioned upon (i) __ __ =sreview and
written approval of the final full narrative appraisal report on or before Closing

7 TitleInsurance Seller shal), at Seller's sole cost and expense, provide Buyer with an
[ALTA] standard coverage owner's policy of titlc insurance mn the full amount of the Purchase Price
insuning that title to the Subject Property 1s vested in Buyer at Closing subject only to the exceplions
noted in Section 6 that arc acceptable to Buyer

8 Seller's Covenants  Scller covenants that, from and after the date hereof until the
Closing, Scller will not

{a)  make or permit to be made, extend or permit to be extended, any leascs,
contracis, options or agreements whatsocver affecting the Subject Property, nor shall Scller causc or
permit any hen, encumbrance, mortgage, deed of trust, right, restriction or easement to be placed
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upon or created with respect to the Subject Property, except pursuant to this Agreement;

(b)  recmove or permit the removal of any vegetation, soil or minerals from the
Subject Property or disturb or suffer the disturbance of the existing contours and/or other natural
features of the land in any way whatsoever;

(c) cause or permit any dumping or depositing of any matenials on the Subjéct
Property, including, without limitation, garbage, construction debns or sohd or liquid wastes of any
kind; or,

(d)  causc or permit any default beyond the applicable cure period under any
morigage or deed of trust covering the Subject Properly, or cause or permit the foreclosure of any
other licn affecting the Subject Property.

Seller shall promptly cure, at Seller’s sole cost and expense, each and every breach or default
of any covenant set forth in this paragraph upon receipt of notice thercof by Buyer

9. Scller's Representations and Warranties  Seller makes the following representations
and warrantics:

a Seller has full power and authority to enter into this Agreement (and the
persons signing this Agreement for Scller have full power and authonty to sign for Seller and to bind
1t to this Agreement, and to sell, transfer and convey all night, title and interest 1n and to the Subject
Property

b The conveyance of the Subject Property 1n accordance with this Agreement
will not vivlate any provision of state or lacal subdivision laws and regulations

¢ The Subject Property has improved, insurable vehicular access to a public
road.

d No one other than Seller is, or will be, 1n posscssion of or own any portion of
the Subject Property

e. Therc is no swt, action, arhitration, or legal, admmistrative or other

proceeding or injury pending or threatened against the Subject Property or any portion thercof or
pending or threatened against Seller wluch could affect Sciler's title to the Subject Property ar any
portion thercof, affect the value of the Subject Praperty, or any portion thereef, or subject an owner
of the Subject Property, or any portion thereof to hability.

L. No labor or maicnals have been furnished to the Subject Property within the
period provided by law for the filing of mechanics liens and there are no pending contracts for
improvements to the Subject Property and therc are no actual or impending mechamics liens against
the Subject Property or any poruion thereof, or
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g There is no condition at, on, under or related to the Subject Property presently
or potentially posing a sigmificant hazard to human health or the environment. There has been no
production, use, treatment, storage, transportation, or disposal of any Hazardous Subsiance (as
hercinafter defined) on the Subject Property, nor has there been any relcase or threatened release of
any Hazardous Substance, pollutant or contaminant into, upon or over the Subject Property or into or
upon ground or surface water at the Subjcct Property. No Hazardous Substance is now or ever has
been stored on the Subject Property in underground tanks, pits or surface impoundments. There are
no asbestos-contaiming matcnals incorporated nto the buildings or interor improvements or
equipment that arc part of the Subject Property, if any, nor is there any elecincal fransformer,
fluorescent light fixturc with ballasts or other PCB 1tem on the Subject Property As used herein,
"Hazardous Substance(s)" means any substancc which-1s (i) defined as a hazardous substance,
hazardous matcrial, hazardous waste, pollutant or contaminant under any Environmental Law, (1) a
petrolcum hydrocarbon, including crude o1l or any fraction thercof, (in) hazardous, toxic, corrosive,
flammable, explosive, infcetious, radioactive, carcinogenic, or reproductive toxicant, (1v) regulated
pursuant 1o any Environmental Law(s), or (v) any pesticide regulated under state or federal law.
Sclier is in compliance with all laws and regulations in connection with any handling, use, storage or
disposal of Hazardous Substances including the maintenance of all required permits and approvals

h. Neither the grant nor the exercise of the Option will constitute a breach or
default under any agreement to which Scller 1s bound and/or to which the Subject Property 1s subject.

i There arc no encumbrances or {icns against the Subject Property, including,
but not limited to mortgages or decds of trust, other than as are sct forth 1n the title commitment
referenced in Section 6.

Each of the above representations 1s material and 1s relicd upon by Buyer Except insofar as
Sclier has advised Buyer in writing to the contrary, each of the above representations shall be
dcemed to have been madc as of Closing and shall survive Closing

10.  Recmedics upon Default. In the cvent Seller defaults in the performance of any of
Scller's obligations undcr this Agreement, Buyer shall, in addition to any and all other remedics
provided 1n this Agrecment or at law or 1n equity, have the nght of specific performance against
Seller. In the event Buyer defaults in the performance of any of Buyer's obligations under this
Agreement, Seller shall have the nght to

11.  Ruight to Inspect Subjeet Propenty. Durning the term of this Agreement, Buyer,
through ils employces and agents, and at 11s sole cost and expense, may enter upon the Subject

Property for the purpose of making inspeclions and nvestigations as Buyer deems appropriate,
including, without lumtation, making an environmental asscssment of the soils, waters and
improvements, if any, on the Subject Property (thc "Initial Inspection”) Seller hercby authonizes
Buyer, 1ts agents or cmployees to make all such inquines of any governmental agencics as Buyer or
1ts agents decm necessary or apprepriate in connection with its inspections and investigations
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Buyer reserves the nght to reinspect the Property pnior to Closing (the "Pre-Closing
Inspection™) to determine that the Subject Property is in the same conditions as at the time of the
Intial Inspection. If during the Pre-Closing Inspection Buyer determines that the condition of the
Subject Property has changed, Buyer shall have the right lo terminate this Agrecment and have
no obligation to purchasc the Subject Property.

12.  Riskofloss Allnskofloss shall remain with Scller until Closing In the event the
Subjcct Property is destroyed or damaged prior to Closing, Buyer shall have the night at its option to
terminatc this Agreement by written notice to Scller, and thereupon Seller shall refund to Buyer the
full amount of the Option Consideration.

13.  Condemnation Inthe event of the taking of all or any part of the Subject Property by
eminent domain procecdings, or the commencement of such proceedings prior to Closing, Buyer
shall have the right, at 1ts option, to terminatc this Agrcement by written notice to Seller

14 Prorations and Fees Real property taxes on the Subject Property shall be prorated as
of the date of Closing bascd upon the latest available tax bill All levied and pending special
assessments against the Subjcct Property shall be paid in full by Seller Other fees and charges not
otherwisc allocated in this Agreement shall be allocated in accordance with the customary practice of
the county in which the Subject Property 1s located or as otherwise provided heremn

15.  Notices. All notices pertaining to this Agreement shall be in wnting delivered to the
partics personally, by facsimile transmission, by commercial express courter service or by first class
United States mail, postage prepaid, addressed to the partics at the addresses set forth below  All
notices given personally, or by commercial express councr service shall be decmed given when
dclivered. Al) notices given by mail shall be deemed given when deposited in the mail, first class
postage prepaid, addressed to the party 1o be notificd  All notices transmitted by facsinule shall be
decmed given when transmitted The parties may, by notice as provided above, designate a different
address to which notice shall be given.

If to Seller;

If 10 Buyer:

16.  Attorneys' Fees If any legal action 1s brought by either party to enforce any
provisions of this Agreement, the prevailing party shall be entitled to recover from the other party
reasonable attorneys' fees and court costs 1in such amounts as shall be allowed by the court.

17.  Broker's Commigsion Each party represents to the other that 1t has not used a real
estate broker in connection with this Agreement or the transaction contemplated by this Agreement
In the event any person asseris a claim for a broker's comnussion or finder's fee against onc of the
partics to this Agreement, the party on account of whose actions the claim 1s asserted will indemmify
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and hold the other party harmless from and against said claim and such indemmfication obligation
shall survive Closing or any carlier termination of this Agreement.

18.  Binding on Successors. This Agreement shall be binding not only upon the parties
but also upon their heirs, personal representatives, assigns, and other successors in nterest.

19 Entirc Agreement; Modification; Waiver. This Agreement constitutes the entire
agreement between Buyer and Scller pertaining to the subject matter contained in 1t and supersedes
all prior and contemporaneous agreements, representations, and understandings. This Agrecment
shall be construcd without regard to any presumption or other rule requiring construction against the
party causing this Agreement to be drafted. No supplement, modification, waiver or amendment of
this Agrcement shall be binding unlcss specific and in wnting cxecuted by the party against whom
such supplement, modification, waiver or amendment 1s sought 1o be enforced. No warver of any of
the provisions of this Agrcement shall be dcemed or shall constitute a warver of any other provision,
whether or not similar, nor shall any warver constitute a continuing waiver.

20 Scverabihity. Each provision of this Agreement 1s severable from any and all other
provisions of this Agreement. Should any provision(s) of this Agrcement be for any reason
uncnforceable, the balance shall nonetheless be of full force and effcct

21 Governing Law. This Agrcement shall be poverned by and consirued in accordance
with the laws of the State of _

22 Possession. Posscssion of the Subject Property shall be dehivered on the date of
Closing 1n the same condition as st is on the date hereof and/or as required pursuant to the terms of
this Agrcement, ordinary wear and tear cxcepted, free and clear of the nghts or claims of any other

parly

23 Confidentiality The parties hercto agree that the tlerms of this Agreement, including
but not limated to the Purchase Price, shall remain confidential, and that copies of this Agreement, or
the contents thercof, shall not be provided to anyonc other than the parties or their respective
attorncys, cmployees or represcntatives or the title company or as otherwisc provided for hereunder,
unless compelled to produce this Agreement pursuant to legal process

34.  ‘Time s of the Essence. Time is of the essence of this Agreement

33.  Non-Foreign Certificatc/Patriot Act Comphance. Sclier shall at closing, as
required by law, ecxccute a Non-Foreign Certificate and shall deliver such certificate to the title
company Seller has not engaged in any dealings or transactions, directly or indirectly, (1) in
contravention of any U S.; international or other anti-moncy laundcring regulations or
conventions, including without limsation the Umied Stales Bank Scerecy Act, the United Stales
Money Laundering Control Act of 1986, the United States Intcrnational Money Laundering
Abatement and Anti-Terrorist Financing Act of 2001, Trading with the Enemy Act (50 U.S C. §1
¢l seq , as amended), any forcign assct control regulations of the Umited States Treasury

PURCHASE AGREEMENT - Page 7



Department (31 CFR, Subtitle B, Chapter V, as amended) or any cnabling legislation or
executive order relating thereto, the Uniting and Strengthening Amenica by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001, Public Law 107-56
and the regulations promulgated thereunder (collectively, the “Patriot Act™), or any order 1ssued
with respect to anti-money laundering by the U.S Depariment of the Treasury's Office of
Foreign Assets Control (“OFAC™), or (i1) in contravention of Exccutive Order No. 13224 1ssued
by the President of the Umited States on September 24, 2001 (Executive Order Blocking Property
and Prohibiting Transactions with Persons Who Commit, Threalen to Commut, or Support
Terrorism), as may be amended or supplemented from time to time (“Executive Order 13224™)
or (11) on behalf of terrorists or terrorist organizations, including those persons or entitics that are
included on any relevant lists maintained by the United Nations, North Atlantic Treaty
Organization, Orgamzation of Economic Cooperation and Devclopment, OFAC, Financial
Action Task Force, U 8. Securities & Exchange Commission, U S. Federal Bureau of
Investigation, U.S. Central Intelligence Agency, U S. Internal Revenue Service, or any country or
organi/ation, all as may be amended from time to time.

36 Miscellancous In the event that any of the deadlines set forth herein end on a
Saturday, Sunday or legal holiday, such deadline shall automatically be extended 1o the next business
day which is not a Saturday, Sunday or lcgal holiday The term "business days" as may be uscd
herein shall mean all days which arc not on a Saturday, Sunday or legal holiday

IN WITNESS of the forcgoing provisions, the parties have executed and delivered this
Agrcement as of the date first set forth above.

SELLER: BUYER.

PURCIIASE AGREEMENT - Page 8



EXHIBIT A

Legal description of the Property.
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Central Oregon & Pacific Railroad
DAILY OPERATING BULLETIN NO. 550

EFFECTIVE AT 0001 September 30, 2007

OPERATING RULE OF THE WEEK:
GCOR: 7.2 ~ COMMUNICATION BETWEEN CREWS SWITCHING

SAFETY RULES OF THE WEEK:
SWP : SOFA #2 ~ PROTECT EMPLOYEES AGAINST MOVING EQUIPMENT

MofWw: 808
MECHANICAL: 5.13 ~ BLUE SIGNAL PROTECTION OF WORKMEN
Clerical Rule: 1.17~HOURS OF SERVICE LAW

SIGNAL RULE: 236.23 ~ ASPECTS & INDICATIONS

Whare Form “A™ i thown, de oot excecd the spovd Indseated *Flags at™ column Is used when flags 2re displayed less than distance prescribed by Rule 5.4 2 (o Indicate location
W here Form "1™ s shown be goversed by Rules 152, 15.2.1, 152 2 withia the lkmiis shown,
Where Form "C” u

the | akned herein.

FOREM AN RLAGLAL

Roseburg Subdivision

1 A 6443 643.6
2 A 6432 6425
3 A 6420 6419
4 A 6410 6405
5 A 6390 6389
6 A 6384 6332
7 C 6355

8 A 6353 635.0
9 A 6324 6322
10 A 630.7 630.0
11 A 629.7 628.9
12 C 629.0

13 A 62840

14 A 6275 6271
1S C 626.6

16 A 6248 6244
17 A 6238 6236
18 A 6225 6224
19 C 621.7

20 A 6217 621.6
21 A 6201 619.2
22 A 6177 6166
23 A 612.7 6IL%
24 A 6109 6100
25 A 609.2 6090
26 C 6690

27 A 6079 607.6
28 A 604.7 6O4.0
29 A 6030 602.8
30 A 6005 5986
31 A 5950 5940
32 A 592.9 592.6
33 A 590.1 5899
34 A 589.6 589.5
35 A 566.2 586.1

SOCR g Fruma iR,

10 MM (Gauge & Surface)
16 MPH (Gauge & Surfacc)
10 MPH (Ties)

10 MPE (Gauge & Surface)
10 MPH (Surface)

10 MPH (Surface)

Oreaon Ave, Creswell, Siding Only, 13 Second Delay On Crossing Activation

10 MPH (Surface)
10 MPII (Ties)
10 MPH (Gange & Surface)
10 MPH (Surface)
Switch 5950, Saginaw Qut OF Service Due To MofW
10 MPH (Rail)
10 MPH (Surface)

Main St, Cotlage Grove, Siding Only, 20 Second Delay On Cressing Activation

10 MPH (Surface)
10 MPH (Suxface)
10 MPH (Surface)
Switch 5960 south end out of service due to MofW equipment
10 MPH (Frog & Suriace)
10 MPH (Gauge & Surface)
10 MPH (Surface)
10 MPH (Gauge)
10 MPH (Gauge & Surface)
10 MPH
Switch 5976 Drain Out Of Service Due Tp MofW Equipment.
10 MPH (Gamge)
10 MPH (Guuge & Surlace)
10 MPH (Surface)
10 MPH (Gauge & Surface)
10 MPH (Gauge & Surface)
10 MPH (Surface)
10 MPH (Alignment)
10 MPH North Switch Oakland. (Ties)
10 MPIY (Switch)
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—EOREMAN  FLAGE
Wagner None

Pacheco Nome
Wagner None
Wagner None
Wagner Nome
Wagner None
Boyter -
Wagner None
Wagner Nope
Wagner None
Whagner None
Sims
Sims None——
Wagner None
Boyter
Wagner None
Wagner Nupe
Wagner None
Sims
Wagner None
Wagner Nope
Wagner Nome
Wagner None
Wagner Noune
Wagner None
Sims
Wagner None
Wagner Noune
Wagner Nore
Wagner None
Wagner None-—
Wagner None
Wagner None
Wagner None
Pacheeo Nome



36
37
38
39

41
42
43

45
46
47
48
49
50

>

PEFOQAO0RPEFPIRREPP OOOARREIIBIA>D >
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S81.7
579.0
5764
574.0
5724
5711
570.1
569.3
568.5
566.8
565.0
563.0
5603
5603
560.3

558.2
5542
§515
551.2
5504
5489
548.0
5471.7
3459
5454
542.5
541.9
522.5
511.6
509.5
507.9
507.9
500.0
4983
4974
497.0
495.1
494.0
491.1
490.6
4874
4374
482.6
479.9
479.0
478.3
476.8
45388
450.7
4440

581.5
578.8
575.9
5723
572.0
570.7
569.9
569.1
567.6
5662
559.0

558.1
552.9
S51.4
551.1
5494
548.8
5479
547.6
5458
344.6

5114
509.4
507.8

499.9
4932
4973
496.9
495.0
493.9
491.0
488.0

487.2
432.5

4784

4750
458.7
450.6
442.9

@

10 MPH (Rail)
10 MPH (Frog)
10 MPH (Tics & Rail)
10 MPH (Surface & Gauge)
(Rail On Toe Path Between Main & Track 6101)
10 MPH (Surface)
10 MPH (Surface & Gange)
10 MPH (Surface)
10 MPH (Surface & Ties & Frog)
10 MPH (Surface)
10 MPH (Surface)
Dillard Detcetor Out Of Service Waiting On Parts

Swiich 6429, Bad Footing Conditions Exists
Track 6430 Out Of Service

Wagner None
Pacheco Nome
Wagner None
Wagner None
Wagner
Wagner None
Wagner
Wagner None
Wagner None
Wagner None
Wagner None
Perry

G.Castillo
J.Gomes

Track 6431, Dillard Lead Of Track, To Remain Clear From Building To

Foul Due To Dock Roofing Project
10 MPH (Surface Over Crossing)
10 MPH (Surface &Ties)
10 MPH (Gauge)
10 MPH (Surface)
10 MPR (Surface)
10 MPH (Surface)
10 MPH (Surface)
10 MPH (Surface)
10 MPH Switch 6462 (Guard Check Gauge)
10 MPH (Surface)
Track 6485 Out Of Service Due To MofW
Truck 6487, 6486 & 6485 Uncven Footing Counditions Exist
Be Preparced To Stop Short Of SLIDE
10 MPH (Gauge)
18 MPH (Gauge)
10 MPH (Gauge & Crossing)
Switch 6525 Out Of Service Duc To MofW
10 MPH (Gange & Crossing)
10 MPH (Gange)
10 MPH (Gauge)
10 MPH (Gauge)
10 MPH (Sun Kink)
10 MPH (Gangc)
10 MPH (Gauge)
10 MPH (Gauge)
Track 6570 Hugo Siding Out Of Service
10 MPH (Gauge & Crossing)
Uneven Foating Conditions Exist In Siding Track 6762
Camp Joy rd crossing devices disabled comply w/rule 6.32.2
10 MPH (Surface)
Plum Tree lape Crossing devices disabiled comply w/rale 6.32.2
10 MPH (Surface)
10 MPH (Gauge & Crossing)
10 MPH (Ties)
10 MPH (Surface & Bars)

Jenks
Wagner Nonc
Wagner Nome

Anderson None
Anderson None
Anderson None
Anderson None
Anderson Nonc
Anderson None
Wagner None
Anderson None
1. Castillo
Anderson
Anderson
Anderson None
Anderson None
Anderson None
R.Castillo
Andersou None
Anderson None
Anderson None
Anderson None
Anderson None
Anderson None
Anderson None
Anderson None
Anderson
Anderson Yes
Anderson
Hunt
Anderson None
Hont
Anderson None
Anderson Yes
Anderson None
Apderson None



86 A 4974 4973 10 MPH (Gauge) Anderson Nome
87 A 497.0 4969 10 MPH (Gauge & Tics) Anderson None
88 A 495.1 495.0 10 MPH (San Kink) Anderson Nope
89 C 494.% (Switch 6560 south end out of service due to mofw. Equipment R.Castillo
90 A 4940 4939 10 MPH (Gauge) Aunderson None
91 A 491.1 491.0 10 MPH (Gauge) Anderson None
92 A 490.6 488.0 10 MPH (Gauge) Anderson Nonc
93 C 4874 Track 6570 Hugo Siding Out Of Service Anderson
94 A 4874 487.2 10 MPH (Gauge & Crossing) Anderson Yes
95 C 482.6 4825 Uneven Footing Counditions Exist In Siding Track 6762 Anderson
9 A 473.6 4735 10 MPH (Frog @ 6701) Anderson
97 A 4588 458.7 10 MPH (Gauge & Crossing) Anderson Yes
98 A 451.1 4510 10 MPH (Sun Kink) Anderson None
99 A 4440 443.0 10 MPH (Surface) Anderson None
100 C 443.8 Switch 7238 Out Of Service Dae To Debris Andcrson
, Siskiyou Subdivision
Voud _Ram | bl Feom-liatll FO. N ALS
101 A 444.0 443.0 10 MPH (Surface) Anderson None
102 C 4438 Switch 7238 Out Of Service Due To Debris Anderson
103 A 437.1 437.0 10 MPH (Ties) Padula None
104 A 43138 10 MPH (Warp) Padula Nowve
105 C 4294 3770 Uneven Footing Conditions Exist Ties & Rail In Toe Path Padula
106 C 426.0 Frack 7481 Crowman Siding Ont Of Service Due To MofW Equipment G.Castillo
107 C 423.3 Hot Box Detector Out Service Fries
108 C 4129 North Switch Siskiyou Siding, Track 7411 Qut Of Scrvice Padula
109 C 412.1 4120 Track 7518 On Siskiyou Siding North & South End Out OFf Service Padula
Duc To MofW
110 A 400.0 399.6 10 MPH (Surface) Padula None
111 A 3983 396.7 10 MPH (Surface & Gauge) Padula None
112 C 398.0 Track Side Detector Qut Of Service Due To Weather Fries
113 A 3933 393.2 10 MPH (Tics) Padula None
114 A 391.7 3854 10 MPH (Surface & (Gauge) Padula None
115 A 3755 10 MPTI (Surfacc) Padula Nome
116 A 3589 358.7 10 MPH (Surface & Ties) Padula Nome
117 C 356.0 3455 Uneven Footing Conditions Exist Ties & Radl In Toe Path Padula
118 A 3533 345.3 10 MPH (Gauge, Rail & Surface) Padula None
Coos By Subdivision
Yoid IHttm  Milea: Liaalcs Frome-Unfi FOREMAN  FLAGS
119 A 653.1 6535 10 MPH (Surface) Rodley None
120 A 6560 6563 10 MPH (Warp & Cross Level) Rodley Nonc
121 A 6600 061.0 10 MPH (Tics) Rodley None
122 A 6654 10 MPH (Gauge) Rodley Nome
123 A 666.1 668.0 10 MPH (Suxface & Gange) Wagner None
124 A 663.0 6Y6.9 10 MPH (Surface, Gauge & Tics) Wagner None
125 C 6683 Track 3611 Vaughn Siding Out Of Scrvice Due To MofW Equipment  Avery
126 C 680.1 Dragger Out Of Service Due To Defective Talker Okray
127 C 681.5 Both Sides Of Walkway Out Of Service Shankle
128 A 0969 721.9 10 MPH (Surface & Gauge) Wagner None
129 C 698.0 Track 3622 Oul Of Service Due To MofW Gomez
130 A 698.0 703.0 16 MPH (Warp) Rodley Nope
131 A 7045 7049 10 MPH (Warp) Rodley Nomc
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132 C 7054
133 A 7088
134 A 7113
135 A 7125
136 C 7163
137 A 7174
138 A 719.1
139 C 7204
140 C 7208
141 A 7209
142 A 7219
143 A 7251
144 A 7288
145 A 7333
146 A 7343
147 A 734.6
148 C 740.0
149 A 741.0
150 A 743.7
151 A 744.0
152 C 7463
1S3 A 7463
154 A 7512
155 A 7540
156 C 7639

710.0
7114
716.0

7176
719.2
213
721.1

7223
725.6
730.1
737.0
734.6

740.3
743.7
743.8
745.6

7504
7535
762.6

e ®

10 MPH Main Line Crossover Switch Out Of Scrvice
10 MPH (Warp)
10 MPH (Tics)
10 MPH (Warp & Ties)
Cashman Drawbridge Walkway's Out Of Service
10 MPH (Tics)
10 MPH (Bridge)
Unecven Footing Conditions Exist & Walkways Out Of Service
Be Prepared To STOP SHORT Of Debris
5 MPH (Close Clearance)
10 MPH (Warp)
10 MPH (Warp)
10 MPH (Warp & Gauge)
16 MPH (Warp)
10 MPH Be Preparcd To Stop Short Of Falling Debris
5MPH (Close Clearance)
North Reedsport Auxiliary Track Out Of Service
10 MPH (Warp & Gauge)
10 MPH (Trestic)
10 MPH (Warp & Gauge)
Be Prepared To Stop Short Of Falling Debris
10 MPH (Warp & Gauge)
10 MPH (Warp & Gauge)
10 MPH (Warp & Gange)

Track 3672 Cordes Siding Be Prepared To Stop Short Of Sand Pile.
General Orders In Effect - 1,2,3.4,5,6,7,8,9,10,11,12,13,14

General Notices In Effect - 1,2,34,5
Think Safety, Work Safely, Go Home Alive.

535 DAYS SINCE LAST REPORTABLE PERSONAL INJURY

547 Days Since Last Human Factor Incident.
260 Days Since Lust Reportable Injury Western Repion
End of DOB 521 Total of 156 Items on 4 Pages.
Kevin Spradlin, General Manager
Safety Hotlinc 1-800-357-5966 Ext. 223
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Rodiey
Rodley
Rodley
Rodley
Shankle
Rodley
Rodley
Rodley
Rodley
Rodley
Rodley
Rodley
Rodlcy
Rodiey
A.French

Rodley
Rodley
Rodley
Rodley
Rodiey
Jenks

Rodiey
Rodley
Rodley

French

None
None
Nome

None
None

Noue
None
None
None
None
None

None

None
None
None

Nene
None
None
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Abandoned Ore. rail line getting pricier
9/23/2008, 1389 am PT

The Associated Preas

COOS BAY, Ore (AP)— There's good news and bad news in the Intemational Port of Coos Bay's effort to
take over a rail line that runs from Coos Bay to Eugene

Inspectors have determined that entical pieces of the 111-mile line are in no worse shape than they were
last September, when the raifroad's owner halted traffic because of safety concerns

Having the line in relatively decent shape 1s important because it might be more expensive {o buy than port
officials figured An increase In steel pnces means the line 1S now worth $14 4 million, well above the
previous estimate of $9 8 million, said Martin Callery, the port's director of communications

The higher cost reflects a jump in scrap metal pnces, which increased the value of the rails and other
trackwork since the Central Oregon and Pacific Rairoad closed the line because of safety nsks in three
tunnels

The port has a pledge of $4 mullion in state transportation grant funding, plus another $8 milhion f U S Rep
Peter DeFazio, D-Ore , successfully reallocates money Congress had made available to fix a rail bndge
across Coos Bay

But beyond that, Callery said, the port would be borrowing money from the pnvate sector to pay for the
purchase

"We've got a ine of credit, and we're developing a repayment plan based on the revenue stream that will be
generated from reopening rail service,” Callery said

The federal Surface Transportation Board 1s expected to decide next month whether to accept the port's
application 1o take over the Iine Without i, some coastal businesses have resorted to trucks for shipping,
and that's been driving up cosls

The port hopes to eventually mprove the ine to make it better than it has been in many years The
degradation in some sections of the line imits trains to 10 mph The port hopes to beost that to 40 mph,

Copynght 2008 Associated Press All nghts reserved
Thes matenal may not ba pubbshed, broadcast, rewrtien or redistnbuted
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Rail line in good shape, but may cost port a lot more to buy

By Winston Ross
The Register-Guard

COQUILLE — Contractors working for the Oregon International Port of Coos Bay have finished inspecting
four of the tunnels and several of the bridges along the disabled rail line between Coquille and Eugene, and
they found that the critical pieces of the line arc at lcast no worse off than they were when the railroad’s
owner shut it down a year ago.

That’s a welcome finding, in light of the recent estimate that the line may be more cxpensive to buy than
officials with the port previously figured.

An increase in steel prices means the line is now worth $14.4 million. above the previously estimated $9.8
million, said Martin Callery. the port's director of communications and freight mobility.

The tab reflects an increase in scrap metal prices — which increased the value of the rails and other
trackwork — since the Central Oregon and Pacific Railroad halted traffic on the line last September. The
stoppage of tramns left four major employers on the south coast scrambling to find other avenues to ship their
goods to the valley and beyond And it means the port is likely to find itself in debt if the federal Surface
Transportation Board approves its application to take over the line, a decision expected sometime next
month.

The port has a pledge of $4 million in state transportation grant funding, plus an expected $8 million more if
U.S. Rep Peter DeFarzio, D-Ore., successfully reallocates some money that Congress made available to fix a
rail bridge across Coos Bay. But beyond that, Callery said, the port would be borrowing money trom the
private sector to fund the purchase of the line.

“We've got a line of credit, and we’re developing a repayment plan based on the revenue stream that will be
generated from rcopening rail service,” Callery said.

Once the port owns the line, the question is how much 1t'll cost to get it up and running again. Eventually, the
port wants to put the railroad in better condition than it has been in for many years, allowing trains to travel
up to 40 mph on the track As it 15 now, trains can run no faster than 10 mph on sections of the line, thanks to
a degradation of conditions in certain places.

A complete overhaul will cost between $20 million and $50 million, Callery said, but an exact figure is a long
way off

© T lixhibn 3
Page 2
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Abandoned Ore. rail line getting pricier
Associated Press - September 23, 2008 9:45 AM ET

COOS BAY, Ore. (AP) - The International Port of Coos Bay has some encouraging news In its
effort to take over a rail ine that runs from Coos Bay to Eugene.

Inspectors say critical pieces of the 111-mile rail line are In no worse shape than they were a
year ago

Last September, the railroad's owner halted traffic because of safety concerns

But port spokesman Martin Callery says an increase In steel prices means the 111-mile line 15
now worth $14.4 million Previous estimates placed costs at $9 8 million.

Copynight 2008 The Associated Press All nghts reserved. This material may not be published,
broadcast, rewritten or redistributed
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All content ® Copynight 2000 - 2008 WorldNow and KTVZ All Rights Reserved
For more information on this site, please read our Privacy_Policy and Terms_of_Service
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LAND OR S1TE ANALYSIS

Appraisal may be undertaken to develop an opinion of the value
ofhndonlyorﬂmvahwofboﬂ\hndmdlmpm\mem In cither case the
appraiser must provide a detailed description and analysis of the land. Land
can be raw or improved; raw land can be undeveloped oz put to an agricul-
tural use. Land may be located in rural, suburban, or urban ereas and may
have the potential to be developed for residential, commercial, industrisl,
sgricultural, or epecial-purpose use.

This chapter focuses on the description and analysis of the land compo-
nent of real property, Because appraisers typically deal with land that has been
improved to some degree, the term sise is used except when maw land is
epecified. The information needed to complete a full site description and
analysis is noted and explained, and sources for obtaining this information are
presented, Although this discussion relates primarily to the property being
sppraised, the same type of data is collected and examined in analyzing the
comparable properties used in the appraisal.

A parcel of land cen have various site improvements that enable the
vacant parcel to support a specific purpose. Land can have both on-site and
off-tite improvements that make it suitable for its intended use or develop-
ment. Off-site improvements may include water, drainage, and sewez systems,
utility lines, and access to roads. On-site improvements may include land-
scaping, site grading, access driveways, drainage improvements, accessory
buildings, and support facilitics.

In valuing any type of property, the
appraiser must describe and anslyze the
Iand, Land description consists of compre-
:l:n.nve factual data, information on land
e restrictions, a legal description, other
“d“ﬂdrecorddau,mdmformonon
Pertinent physical characteristics. Land
wnalysis goes further. The analysis is
""’-ﬁﬂmtiyofﬁmnldmmnlmonw

the nelghborhood charscteristics that
;n“ef“nenhmcn,ordma&omtheuuhty

marketability of specific land or
anwueompmdmhomum

“ith which it competes.
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One primary objective of land
analysis is to gather data that will indicate
the highest and best use of the land as
though vacant (or the site as though
vacaat) so that land value for a specific use
can be estimated. (See Chapter 12 fora
complete discussion of highest and best
uge.) Whether a site or raw land is being valued, the appraiser must deter-
mine and evaluate its highest and best use. Whea the highest and best use of
land is for agriculture, the appreiser ususlly analyzes and values the land by
applying the sales comparison approach. If the land is to be developed for
urban use, the appraiser may use 2 more sophisticated technique such as
subdivision development analysis,

Legal Descriptions of Land
Land boundaries differentiate separate ownerships, and the land within onc set
of boundaries may be referred to as a penw), /oz, plot, or tract These terms may
be applied to all types of improved and unimproved knd, and they are often
used interchangeably by market participants. The appraiscr, however, should use
the terms consistently to svoid confusing the client in the appraisal report.

A parcel of land generslly refess to a piece of land that may be identified
by a common description and is held in one ownership. Every parcel of real
utatenu.mq:e.'lh ﬂenuﬁrmdmdu:lpucels appnmrelyonlcgnl

report.
In the United States three methods
are commonly used to describe real
propezty legally:

1. The metes and bounds system

2. The sectangular survey system
3. ‘Thelot and block system

An appraiser should be familiar with
these forms of legal description and know
which form or forms are accepted in the
area where the appraisal is being conducted.




Metes and Bounds

The oldest known method of surveying
land is the metes and bounds system, in
which land is measured and identified by
describing its boundaries. A metes and
beunds description of a parcel of real
property describes the property’s bound-
aries in terms of precise reference points.
To follow & metes and bounds description, one sterts at the point of beginning
(POB), a primary survey reference point that is tied to & benchmark and/or
adjoining surveys, and moves along past several intermediate reference points
before finally returning to the POB, The return and joining is called dasing and
is necessary to ensure the survey’s accuracy

Surveyors in the field increasingly rely on modern “total stations” to
collect data in digital form. The familiar surveyor’s measuring instrument
mounted on a tripod uses infrared technology and today is avgmented by
portsble computer technology. The data is downloaded into the surveyor’s
office computer for plotting the propecty boundaries and computing the land
area. Coordinate geometry software and Global Positioning System (GPS)
technology allow for more accumte determinations of directions, distances,
and areas. GPS technology is only limited by physical obstructions that
prohibir receiving satellite transmissions, and its use in surveying will prob-
ably increase.

‘The metes and bounds system is the primary method for describing real
property in 21 states. It is often used in
other stetes a5 2 corollary to the rectangu-~
lar survey system, especially in describing
unusua| or odd-shaped parcels of land.

Rectangular Survey System
The rectangular survey system, which is slso
known as the government surosy systom, was
established by the Land Ordinance of May
20, 1785, The rectangular survey system
became the principal method of land
description for most land north of the Ohio
River and west of the Mississippi River
The initial reference points for
Eovernment surveys were established in
the late eighteenth century. From each
Ppoant specified, true east-west and north-
south [ines were drawn. The east-west
Enes are called Aase Jines and the north-
%outh lines arc called grincipal meridians.




Iuﬂ:issym.uchplmnlofhnduldenuﬁedmmmofiurdaﬁomhiptoa
single base line and a single principal meridian.
Lot and Block System
‘The lot and block system was developed as an outgrowth of the rectangular
survey system and can be used to simplify the locational descriptions of small
parcels. The system was established when
land developera subdivided lend in the
rectangular survey system and assigned lot
numbers to individual sites within blocla.
The maps of these subdivisions were then
filed with the local governmeat to establish
a public record of their locations. Each
block was identified precisely using a
ground survey or established monurments.
Applying the lot and block system to old, unsurveyed communities
helped to identify each owner's sire or parcel of land. Typically 2 surveyor
located the boundaries of strects on the ground and drew maps outlining the
blocks. Then lot lines were estsblished by agreement among propesty owners.
A precise, measured description was established for each lot and each was
given a number or letter that could be referred to in routine transactions. This
mfoumuonwumordedmpubhcmdundwasknmasamrkdphtqf
#ha defined area or subdivision,

Title and Record Data
Before making an on-zite inspection, an appraiser should obtain an appropriate
description and other propesty data from the client or from published sources and
public docurnents. Most jurisdictions have 2 public office or depository for deeds
where transactions are documented and made public. The accessibility of public
records, which is legally known as constrictive notics, ensures that interested
individuals are able to research and, if necessary, contest deed transfers,
Sometimes public records do not
contain all relevant information about a
particular property. Although official
documents are dependable sources of
mﬂormauon,dleymzybemmmpleteor
not suited to the purposes.
Useﬁ!lsupportdntncanbefoundmlmd

registration gystems, land date banks, and
aseessors’ maps.

Ownership Information

If 2 partial interest in a propesty is to be sppraised rather than the fee simple
interest, the elements of title that are to be excluded should be indicated and



carefully analyzed. An appraiser who is asked to develop en opivion of the
value of 2 fractional ownership interest must understand the exact type of
legal ownership to define the property rights to be appraised.

After defining the property rights being appraised, the sppraiser must
identify any excluded sights that may affect value. In addition USPAP requires
sppraisers to analyze and report any prior sales occurring within 2 speci
number of years.! The appraiser should also investigate the ownership of surface
and subsurface rights through a title repart, an abstract of title, or other
documentary evidence of the property rights to be appraised. Title data
indicates casements and restrictions, which may limit the use of the property, as
well as special rights such as air rights, water rights, mineral rights, obligations
for latersl support, and easements for common walls. Typically the appreiser is
not an expert in title information but must rely on legal opinions, title research
mﬁmmmwmmmmdm
and private and public restrictions affect property value.

Easements may provide for overhead and underground electrical trens-
mission lines, underground sewers or tunnels, flowage, aviation routes, roads,
walkways, and open space. Some easements or rights of way acquired by
utifity companies or public agencies may not have been used for many years,
and the appraiser’s physical inspection of the property may not disclose any
evidence of such use. In certain jurisdictions, easements that are not used for
a finite period of time may be antomatically tecminated. Use of a property for
access without the owner's written permission may give the user a prescriptive
easement across the property. This type of easement usually must be used for
several years without being contested or challenged by the property owner.
Title insurance companies often overlook this easement unless it has been
pexfected in court. Nevertheless, the appraiser should search diligently for
information pertaining to any limitations on ownership rights.

Rem:uonsmedmdmdeedmzylimtﬂntypeofhuldmgorbmﬂut
may be conducted on the property. A typical exarnple is a restriction that
probibits the sale of liquor or gasoline in a
certain place, Often 4 title report will not
specify the details of private restrictions; a
copy of the deed or other conveyance mmst
be obtzined to identify the limitations
imposed on the property. Appraisers aften
mchdulimmngcondmonmthur
mrmngaﬁngmo:
PIvate restrictions that have not been
recorded in public records.

.

1. See Standards Rule 1-5 of the cuzrent edition of the Uniform Standards of Professional
Appraisal Practice. Othec standards such as the Uniform Appraisa Standard for Federal
Land Acquisitions also apply in the federal jurisdiction.




Zoning and Land Use Information

Land usc and development are usually regulated by city or county govern-
ment, but they are often subject to regional, state, and federal controls es well.
In analyzing zoning and building codes, an sppraiser considers all current
regulations and the likelihood of a change in the code. Usually a zooe calls for
a general use'(such as residential, commercial, or industrial) and then specifies
a type or density of use. Zoning and other land usc regulations oftex control
the following;

* Height and size of buildings
* Lot coverage (density) or floor area ratio (FAR)
*  Required landscaping or open space
*  Number of units aflowed
*  Parking requirements
* Sign requirements
*  Building setbacks
»  Plan lines for future street widenings
*  Other factors of importance to the highest and best use of the site
Most zaning ordinances identify and define the uses to which a property
may be put without reservation or recourss to legal intervention. This is also
referred 10 28 8 we By right. They also describe the process for obtaining noncon-
forming use permits, variances, and zoning changes, if permitted. In areas subject
to floods, earthquakes, and other natursl hazards, special 20ning and building
regulations may impaec restrictions on construction. In coastal and historic
Potential changes in government regulations raust also be considered. If,
for example, a building moratozium or cessation of land vse applications is in
effect for & stated period, s property’s prospective highest and best use may
have to be delayed. The appropriateness of current zoning and the reasonable
probability of » zoning change must be considered. Highest and best use
recommendations may rely on the
probability of a zoning change. One of the
ctiteria for the highest and best use
conclusion is that the use must be legally
permissible. If the highest and best use of
a site is predicated on 2 zoning change,
the appraiser must investigute the prob-
ability that such a change will occur. The
Zoning staff and study patterns of zoning
change to aseess the fikelihood of
change. The appraiser can generlly
eliminate those uses that are clearly not

[T



compatible with existing uses in the area
as well a3 uses that have previously been
denied. After reviewing svailable public
ang private land use information, the
sppraiser may also prepare a forecast of
land development for the area. If the
zoning of the subject site is not compatible with the probable forecast uses,
the ikelihood of a change in the zoning is especizlly high and speculative.
The appraiser should recognize, however, that & zoning change i never 100%
certein and should alert the client to that fact if it is relevant to the purpose of
the appmaisal.

Assessment and Tax Information

Real property taxes in all jurisdictions are
based on ad valorem assessments. Taxation
levels are significant in considering a
property’s potential uses. From the present
assessment, the current tax rate, 2nd a
review of previous tax rates, the appraiser
can form a conchusion about firtare trends
in property taxation, Assessed values may
not be good indicutors of the market value
of individual properties becsuse mass appeaisals based on statistical methodol-
ogy tend to equalize the application of taxes to achieve parity among assess-
ment levels in 2 given district. Nevertheless, in some areas and for some
propecty types, assessed value may approximate market vatue. The relisbility of
local assessments a8 indicators of market valus varies from district to district.

Physical Characteristics of Land

In site description and analysis, an sppruiser describes and intecprets how the
physical characteristics of the site influence value and how the physical
improvements relate to the land and to neighboring propertics, Important
*  Site size and shape

*  Corner influence

* Plottage

*  Site improvements -_ Girshas WA
. A -b. N h'; *‘L‘au ." .I -- ;

. St o ‘ b o y
* Environment é\r-q..q..s.-. g e g AT
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Size and Shape

A size and shape description states a site’s dimensions (street frontage, width,
and depth) and sets forth any sdvantages or disadvantages cansed by these
physical characteristics. The appraiser describes the site and anatyzes how its
size and shape affect property value. Special attention is given to any charac-
teristics that are unusual for the neighborhood. The effects of the size and
shape of 4 property vary with its probable use. For example, an odd-shaped
parcel raay be appropriate for a dwelling but unacceptable for certain types of
commercial or industrial use. A triangular lot may not have the same utility as
a rectangular Jot due to its size and shape

Land size is measured and expressed in different units, depending on
Jocal custom and land use. Large trects of land are usually measured in acres,
Smaller sites are usually measured in square feet, although acreage may also
be used. Dimensions are expressed in feet (and tenths of feet for easy caleuls-
tion).

Frontage is the measured footage of 2 site that abuts a street, lake or river,
ruilroad, or other feature recognized by the market. The frontage may or may
not be the same as the width of the property because a property may be
irregularly shaped oz have frontage on more than one side.

Size differences can affect value and are considered in site analysis.
Reducing sule prices to consistent units of coraparison facilitates the analysis
of comparable sites and can identify trends in market behavior. Generally, 2=
size increases, unit prices decrease. Conversely, as size decreases, unit prices
increase, The functional utility or desirability of a site often varies depending
on the types of uscs to be placed on the parcel. Different prospective uses
have ideal size and depth characteristics that influence value and bighest and
best use. An appraiser should recognize this fact when appraising sites of
unusual size or shape. Value tendencies can be observed by studying market
sales of Jots of various sizes and their ability to support specific uses or
intensitics of development. In residential appraisal, a large triangular lot may
not have any greater value because only one dwelling unit may be built on it
acoording to zoning and subdivision regulations. The large undeveloped
remainder would be surplus land, which is discuseed below.

Corner Influence
Propertics with frontsge on two or more streets may have 2 higher or lower unit
value than neighboring properties with frontage on only one street. The
advantage of casier acoess to comer sites may be diminished by a loss of privacy
or 4 loss of utility due to setback requirements. An appraiser must determine
whether the Jocal market considers 4 comer location to be favorable or unfavor-
able. This determination can change depending on the use (or uses) anticipated
for the site.

In the layout of building improvements and the subdivision of Jarge
plots, corner sites have more flexibility and higher visibility than interior
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ies. A store on & comer may have
the advantage of direct access from both
streets and prominent corner visibility and
exposure, Corner exposure may provide
advantageous ingress and egress for a
implications; quiet, cul-de-sac sites in the
interior of a subdivision may be more
desirable and command higher prices. Residences on corner sites are exposed
to more traffic noise and provide less security. Owners of comer sites mey pay
higher costs for front-footage sidewalks and essessments, and the side street
setback may affect the permitted size of the building. Usually owners of
residences on corner lots have to maintain a larger landscaped ares that may
in fact be public property.

Plottage
Sometimes highest and best use results from assembling two or more parcels
of land under one ownership. If the combined parcels have a greater unit
value than they did separately; plottage value is created. Plottage is an
increment of value that results when two or more sites are combined to
produce a laxger aite with greater utility. For example, there may be great
demand for one-acre lots in an industrial park where most of the platted lots
are of one-half acre, By itself, o half-acre lot has 2 value of $1.00 per square
foot. When combined with an adjacent half-acre lot, howeves, the value may
increase to $1.50 per square foot. The value difference may be offset by the
premium a developer often has to pay to combine adjacent properties, or the
reverse may occur if the lots are very large and assemblage yields 2 lower value
per square foot in the marketplace due to economies of scale. Plottage value
may also apply to an existing site of 2 special size or shape that has greater
utility than more conventional, smaller lots. Neighboring land uses and values
are analyzed to determine whether an appraised property has plottage value.

Plottage is significant in appraising agricultural land. Properties of less-
than-optimum size have Jower unit values because they cannot support the
modern equipment needed to produce maximum profits. In an urban ares,
Plottage of commexcial office and retail
sites and of residential apartment sites
may increase the unit values of the lots
assembled.

Although the assemblage of land into
a size that permits a higher and better nse
tnay increase the land’s unit vatue (dollars
per square foot or acte), the reverse may T i cetates-
also occur. Land that mustbe divided or 23" W57 £y
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subdivided to achieve a higher and better use ia commonly sold in bulk ata
price less than the sum of the retail prices of its components. The lower unit
price for the bulk sale reflects market allowances for risk, time, management,

and related costs, sales costs, profit, and other considerations
associated with dividing and marketing the land.
Excess Land and Surplus Land
A given land usc has an optimum parcel size, configurations, and land-to-
building ratio. Any extra. or remaining land not needed to support the specific
use may have q different value than the land area needed to support the
improvement. The portion of property that represents an optimal site for the
existing improvements will reflect e typical land-to-building ratio. Land area
peeded to support the existing or ideal improvement can be identified and
quantified by the appraiser. Any remaining site area is either excess land or
surplus land.

Excess land, in regard to an improved site, is Jand that is not needed to sexve
or support the existing improvement. In regard to 2 vacant site or a site consid-
ered a3 though vacant, excess land is not needed to accommodate the site’s
primary highest and best use. Such land may have its own highest and best use or
may allow for future expansion of the existing or anticipated improvement. I the
excess land is marketable or has valve for a firture use, its market value as vecant
land is added to the estimated value of the economic enfity.

Surplus land is not needed to support the existing improvement and
typically cannot be separated from the property and sold off. Surplus 1and does

not have an independent highest and best

use and may contribute a minimal value,
As an example, consider a residential
propecty comprising a single-family home
and two standard-size lots in a fully
subdivision. If the house was
situated within the boundaries of 2 single
lot and the normal land area for properties
in the neighborhood is a single lot, then
the second, vacant lot would most likely
be considered excess land, which could be
separuted from the lot of the existing
structure for future development to that
parcel’s highest and best use. If land values
in the neighborhood is $1.00 per square
foot, then the excess land in this situation
would probably add the full $1.00 per
square foot to the value of the subject
propezty (Le., the house and the two lots).
If the typical Jand area for properties in
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the neighborhood were a double lot, regardless of building placement, then
the same property would have neither excess land nor surplus land.

Now consider an industrial park where land-to-building ratios for ware-
house properties range from 2.8-to~1 to 3.5-to-1 and land value is $2.00 per
square foot. The subject property is 2 20,000-sq.-ft. warehouse on 2 100,000~
sq.~ft. site, which results in a land-to-building ratio of 5-to-1, well above the
matket area norm. If the additional land not needed to support the highest and
best use of the existing property were in the back portion of the site, lacking
access to the street, that land would probebly be considered surplus land
because it could not be separated from the site and does not have an indepen-
dent highest and best use. In this situation, the surplus land would probably stiil
contribute positively to the value of the subject property (because the existing
improvements could &5l be expanded onto the surplus Jand), but it would also
most likely be worth much less than the $2.00 per square foot price com-
manded by vacant land clsewhere in the industrial pack. If an adjacent property
owner could expand onto the unused portion of the site of the subject property,
thet land could then be considered excess land because it could be separated
from the existing property and used by the other property owner. In this case,
the value of the excess land could be comparable to that of vacant land else-
where in the industrial park or it may even command a premium if the owner
of the adjacent property needs the land to complete an assemblage.

Topography
Topographical studies provide information about land's contous, grading,
natural drainage, soil conditions, view, and general physical usefulness. Sites
may differ in value due to these physical charactesistics. Steep slopes often
impede building construction. Natural drainage can be advantageous or, if 2
site is downstream from other properties or is a natural drainage basin for the
ares, it may have severely limited use. Adequate drainage systems can offset
the topographic and drainage problems that would otherwise inhibit the
development of such a site. Upland land area or land with good drainage can
typically support more intensive uses.

In describing topogrupzy, an appraiser
st employ the texminalogy used in the
area. What is described as 2 steep hill in one
part of the country may be considered a
moderate slope in another. In some in-
m*mpﬂmd-mw
Phy may be taken from

ﬂlchatoposmphmmaps(eaeﬁgmwl)
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and township lines are shown along with
topographic end man-made features. The
topographic features commonly depicted
on these maps include land clevations
{represented by contour lines at epecified
intervala), rivers, lakes, intermittent
streams and other bodies of wates, poorly
drained aress, and forest. The man-made
features identified include improved and
unimproved roads, highways, bridges,
power transmission fines, levees, railroads,
sirports, churches, schools, and other
buildings. maps also show
Natione] Forest and Bureau of Land
Mzanagement (BLM) boundarics.
Soil Anglysis
Surface soil and subsvil conditions are
important for both improved properties
and agricultural Iand. A eoil's suitability
for building o for accommodating a
septic system is impogstant for all types of
improved property, and it is a major
consideration when the construction of
large, heavy buildings is being contem-
plared. The need for special pilings or
floating foundations has a major impact
on the adaptability of a site for a particular
m%ﬂ:\lﬂwnd:ﬁma&'ectths cost of development and, therefore, the prop-
esty

Agronomists and soil scientists measure the agricultural qualities of soil
and capacity of soil for specific agricultural uses. Engineers trained in soil
mechanics test for soil consistency and load-bearing capacity. Subsoil condi-
tions are frequently known to local builders, developers, and othess, but if
there i any doubt about the soil's bearing capacity; the clicat should be
informed of the need for soil studies. All doubts must be resolved before the
land’s highest and best use can be successfully analyzed, or & description of
any special assumptions must be included in the appraisal report.
Fioodplain and Wetlands Analysis
The appraiser should check fAoodplain maps prepered by local governments
and review any available surveys or topogmphical data provided by the client.
Proximity to any flood zones may be determined by studying maps published
by the Federal Emergency Management Agency (FEMA). Each map panel is
ientified by a FEMA number and shows properties within the 100-year
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floodplain, floodways, or other districts
(sec Figure 9.3). These maps also provide
base dats for Flood Insurance Rate Maps
(FIRM:),

The definition of what constitutes =
wetland varies. Most laws describe
wetlands in terms of three possible
characteristics:

1. Soils
2. Hydrology
3. Vegetation

Section 404 of the Clean Water Act, the major federsl environmental
legislation regulating activities in wetlands, defines s wetland as land that is
inundated or saturated by surface or groundwater at 2 frequency and duration
sufficient to support, and under normal circumstances does support, 2
Prevalence of vegetation typically adapted for life in aturated soil conditions.
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government
jurisdiction over inland bodies of water that
do not flow to the see, such as landlocked
ponds, wetlands, or mud flats, only navi-
gable waterways or marshes that dmin into
navigable waters. To value wetlands,
appraisers must understand the unique
features of the land, the evolving laws
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: protecting these areas, the niche market for
i o] such properties, and the proper application
] of the spproaches to value.
Utilities
An gppraiser investigates all the utilities
and services available to a site, Off-site
utilities may be publicly or privately operated, or there may be a need for on-
site utility systems such as septic tanks and private water wells. The major
utilities to be considered are
*  Sanitary sewers
*  Domestic water (ie., potsble water, for human consumption)
*  Types of raw water for commercial, industrial, and agricultural uses
* Natuml gas
*  Electricity
*  Storm dminage
*  Telephone service
*  Cable television

Although market area analysis describes in general the utility systems
that are available in an area, a site analysis should provide a detailed descrip-
tion of the urilities that are available to the appraised site. The location and
capacity of the utilities should be determined and any unusually high connec-
tion fees should be noted. Atypically high or low service costs should slso be

2. Sofid Wases Agency of Northern Cook County 0. U.S. Army Corps of Enginesrs, 531 US. 1 (2001)-

L 1:




re

Map

ik
]
m
§
T
03 : 341
; g3 g2 Hinllsh
20 .—.
mt__m_: i

1000005 0




identified and analyzed. It is not sufficient
eimply to establish which utilities are
available, Any limitations resulting from a
Iack of utilities are important in highest
and best use analysis, and all available,
elternative sources of utility service should
be investigated.

‘The rates for utility service and the
burden of any bonded indebtedness or
other special utility costs should also be
considered, Of particular concern to
residential, commercial, and industrial
users are
»  Quslity and quantity of water and its

cost

*  Costs and dependability of energy

*  Adequacy of sewer facilities
*  Any special utility costs or surcharges that might apply to certain
businesses

*  Impact of special improvement districts (SIDs) on tax rate and repay-
ment methods (special assessment, ¢tc.)

Site Improvements

In a site description an sppraiser describes off-site, as well 2 on-site, im-~
provements that make the site ready for its intended use or development.
‘Then the appraiser analyzes how the site improvements affect value. On-site
improvements include grading, landscaping, fences, curbs, gutters, paving,
deainage and irrigation systems, wulks, and other improvements to the laod.
Off-site improvements include access roads, utility hoolarpe, remote water
retention ponds, and sewer and drainage lines, The value of off-site improve-
menty is typically considered with site value.

‘The location of existing buildings on 4 site must also be deseribed and
analyzed. Many appraisers make approximate plot plan drawings that show the
placement of major buildingp in relation to lot lines, access points, and parking
or driveway areas. Land-to-building ratios and overall site configuration are
usually quite important to a site’s appeal and ability to support specific uses.
The space allotted for padding influences a site’s valae for business and com~
mercial use, so the parking space-to-building ratio in a commercial and
+ industrial property must be anglyzed. Zoning codes or planned unit develop-
ments (PUDs) will specify the minimum aumber of spaces required.

‘The appraiser considers any on-site improvements that add to or detract
from a property’s optimal use or highest and best use. For example, 2 lot



zoned for multifamily use may be improved with an 18-unit apartment
building that is too valuable to demolish. If the site as vacant could accom-
modate 2 24-unit building but the location of the present structure blocks the
ability to add additional units, the appraiser may conclude that the site is

underimproved and not developed to its highest and best use.

Accessibllity
Smanalymhmsumﬁemwdmmhuonﬂnpsbmﬂnmmd

adequate parking area and the location and condition of streets, alleys, connec-
tor roads, freeways, and highways are important to land use. Industrial proper-
nammﬂtmmdbyndmdﬁwqaﬂmdthepmmmyofdodung
facilities. Industrial, commercial, and residential areas are all affected by the

location of airports, freeways, public transportation, and suilroad service.

‘Traffic volume may be either advantageous or diszdvantageous to a site,
depending on other conditions that sffect its highest and best use. High-
volume local traffic in commenrcial areas is usually an asset; heavy through traffic
may hurt retail stoses, except those that serve regional travelers, Heavy treffic
within residential areas is usually detrimental for single-family neighborhoods,
but high-traffic streets to access a subdivision or development are advantageous.

The noise, dust, and fumes that emanate from a heavily traveled artery or
freewray are not desirable for most low-density, residential lots. On the other
hand, the advertising value of locations on major arteries can benefit offices
and shopping centers, unless congestion restricts the fice flow of traffic. The
visibility of 2 commencial property from the street is an advertising asset; this
asset is most valuable when the driving
customer can casily exit the flow of traffic
tnd entes the

Median strips, turning restrictions,
onc-way streets, and access restrictions
can limit the potential uses of a parcel. In
tite analysis the appraiser should test the
Probable uses of the site in relation to the
flow of traffic. Planned changes in access
should be verified with the sppropriate
authority and considered in the appraisal.

Environment

Appraisers also analyze land use in Yight of environmental conditions.
Environmental considerations include factors such 2»

*  Local climate

*  Awsilability of adequate and satisfactory water supply

*  Pattern of drainage




*  Presence of wildlife/endangered species habitats
*  Location of earthquake faults and known slide or avalanche zones
*  Proximity to streams, wetlands, rivers, lakes, or oceans

Air and water pollution are by-products of incressed population and
legislation to protect the eavironment. In areas subject to extreme air pollu-
tion, regulations may exclude certain industrics and limit the volume of
traffic; such restrictions impact land use in these jurisdictions. Pollution rights
have also become a salable commodity.? In locations near natural water
sources, industrial uses may be prohibited while recreational uses are pro-
moted. Environmentsl and climatic adventages and constraints must be
analyzed to determine the proper land use for a site. Future land vses must be
compatible with the local environment.

A site in & specific location may be influenced by its exposure to sun,
wind, or other environmental factors. A very windy location can be disastrous
1o a resort but beneficial to a fossil-fuel power plant. The sunny side of the
street is not always the most desirable for retail shops. In hot climates, the
shady side of the street often gets more pedestrian traffic and greater sales,
thus producing higher rents and higher land values. Ski resorts almost alwzys
heve slopes facing north for snow retention, and buildings facing south are
desicable

Analysis of a site’s environment focuses on the interrelationships between
the appraised site and neighboring properties. The effects of any hazards or
nuisances caused by neighboring properties must be considered. Of particular
importance are safety concerns—e.g., the safety of ecmployees and customers,
of occupants and visitors, or of children going to and from school.

A site’s value is also influenced by nearby amenitics and developments on
adjoining sites such as parks, fine buildings, and compatible commercisl

‘The types of structures surrounding the property being appraised
and the activities of those who use them can greatly influence site value.

Environmental Licbifities

In recent years the federal government bas issued many environmental laws
and regulations; state and local governments have added even more. This vast
network of regulations defines the natural and man-made conditions that
constitute environmentsl lLiabilities affecting property values. Natural areas to
be protected include wetlands, aquifer replenishment areas, and habitats for
endangered or threatened species. Man-made liabilities may be indicated by

3. The Clean Air Act of 1990 regulated the tonnage of acid-maim erussions that amokestack
industrics may relesse in propartion ko plant size. Industries that do not use their full legal
aliowancs can transfir or sefl their pollntion zight to other industries. Since 1993 pollution
rights have been ¢old on both the Chicago Board of Trade and in the off-exchange poliution-
rights marker.

[T



the preseace of Ieaking underground storage tanks (LUSTS), asbestos, PCBs,
or other hazardous materials. The existence of one or more eavironmental
conditions can reduce the value of a property or even create 3 negative value.

The typical appraiser may not have the knowledge or experience needed
to detect the presence of hazardous substances or to measure their quantities.
Like buyers and sellers in the open market, the appreiser must often rely on
the advice of others. Appraisers are not expected or required to be experts in
the detection or measurement of hazardous substances. The role and respon-
sibility of the appraiser in detecting, measuring, and considesing environmen-
ta] substances affecting a property are addressed in Advisory Opinion 9 of
USPAP and Guide Note 8 of the Appraisal Institute’s Guide Notes to the
Standards of Professional Appraisal Practice (see Figure 9.5).

‘The Propesty Observation Checldist (Figure 9.6), developed and adopted
by the Appraisal Institute in 1995, is consistent with Advisory Opinion 9 and
Guide Note 8, The checldist provides appraisers conducting property inspec-
tions with a uniform, easy-to-use guideline for recording observations shout the
presence of possible environmental factors. To the extent possible, voluntary use
of the checklist imits the appraiser’ Hability. (Note: the checklist was not
developed for single-family residential or agricultural properties.)

Even if there is no reason to befieve that the property being sppraised is
affected by hazardous substances, appreisers are advised to includz & standard
dischimer or statement of fimiting conditions concerning hazardous substances

. Figare §784 Consideration of Hazardous Substances in the Appraisal Process

Advisory Opinlon 9, which was adopted Decembaer 8, |992, addresses the following areas of
concerm

*  Ansppraiser who s requested t complete & checklist as part of a process to detect contami-
nation should only respond to those questions that can be answersd competently by the
ppraiser within the limits of his or her particular expertisa.

*  Anappraiser may reasonably rely on the findings and opinions of qualified specialists In
erwironmental remadiation and compliance cost estimation.

*  Anappraiser may appraise an inoerest In reaf estate that is or is belleved to be contaminaced

Wmhmwmhdmmmlmhhadmmhﬂmmnl)m-mum

2ppraisal Is not misieading, 2) the ciient has been advised of the limitation, and 3) the Ethics Rule

of USPAP is satisfied.

The vatue of an interest In impacted or contaminated real estate may not be measurabla by slmply

deducting the remediation or compiiance cost estimate from the estimated valua 3 i uraffocted.

gllkln Nots 8 was adopted January 1, 1991, and amanded Janusry 25, 1994. This guide note takes
dlltadonﬁomdteCompew\qRuhnfUSPAEanulrulppﬂhﬂ'lwdﬂ\&

*  bave the knowledge and axperience necessary to complete & spacific appraisa! assignment
compesently

or
disclose their lack of lnowledge or experience to the client, taje all sceps hecessary or
3ppropriata to complete the assignment competantly,and describe in the report thelr lack of




Property Observation Checklist Form

PROPERTY OBSERVATION CHECKLIST

SCOPE OF ANALYSIS

The Obseresion Checklist is the in with hisher of the ssbject propexiy m the
mdm”m of sn mn:‘m*r "’rmm?vmmhd: wmeosded. The inesnr of the
cheekpzistohelp possihls eximnmend ucoons that could by obrervebis by & noa-eawizonments] profimsionl. The apgralee
&id pog scarch ticke, isterview the enerent o prior owness, or do oy rewarch beuod that narmally swecised with the sppexiedd
process, snless otherwiss stered.

The: tsex of this checkiist is seminded thar all responses to the questions azo provnded by s sppraiecs who is 1ot en enviennencd
peolesnooal epacifically treined o quafified to identify potential enviconmentsl problems; theoefoce, it shoald
nﬂyuuhz.q:;u& Ha:iq 'umwhqﬂﬂmﬁﬂzw:‘:
oped for tee with siagle-fimily ruidential or sgricolml properdes.

‘Tha appraiser Is not Hable for the lack of detection or lentificstion of pomible environmontal factors. The sppexisal report and/oc
tha Proparty Observation Checkiist rust not be conaldensd undes sy chroumstances to b wa envisonmenss] wte assoeemat of the
propety s would be performed by m exvirosmental profamicnsl

GENERAL INSTRUCTIONS

shovld envisonmentsl factors and the sconomic
el‘n::;:-ﬁnw nqmnﬂphmunhnﬂn‘dMEmﬂh checkiisy, the appaiser should artach

interview secouds, sotea, publle records, ¢4, 83 doramentation fiw spacific obsarvations. The instructions foc
coch seon the chacklist ypecifyy the Kinds of docomestation roquired.

X for e chacifie stmd-dooe & montbe of
lqrm .ﬂ:‘:ﬁe w mont be sccompanied by an sppevpriate statement

TERMINOLOGY AND APPRAISAL STANDARDS

i The. Eatnls ‘Thiad Edition 1999
bllmt mm Dictisnary of Resl Esinis Sppeaisal, (Chicege: Appradsal Institom,
;mﬂmﬂnwhﬁwﬁm" mmﬁ: discomions of

Ploase refereo Gulda Note 8, "The Considerstion of Hamrdous Sobetances in the Appralia] Proces,” Gide Nates £ 2o Standiends

mﬁwﬂﬂwwm? :buyomﬂ-g'lqw-ﬂqiw
Foundstlon, cusrent edion); snd other sppropriste materments in the sundank

w-awm .
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Property Observation Checklist Form (continued)

SECTION 1 Extant of Appralsar’s inspection of tha Property

MhWMMJhﬁmﬂ-wam

SECTION 2 Paible Brwironments] Factors Obseryad by the Appraber

Jadicato below if ay of the following poceibla emironments] factony wese observed during the

m«thd@umn&n#ﬂ.ﬁm Anhnh:lplnufpwil*
factzes shoukd be provided foe 2l questions where fs checked.

. Did the sppriser obexrve an indication of carrent of paat indusedal/ menufactning ose oo the sabject propesty or
adjoining properdes?

OYes ONo Tichecrved, descdbe belows

Did the sppraleer observe any contaimess, storga drams, or Saposal devioes not labeled ar identifizd us to contwnts of
0 on the rabject property?

OYss ONe Hobserved,descxibabelow:

Did the sppraiser gbeerve say stained soil or distremed vegatation on the subject pooperty?
OYs ONo Ifdbecrved, describe bellows

T0id tha sppraisez Ghoerve any plts, ponds, oc lagoons on the subject property?
OYs ONo Hobserved, describe bedown:

Did the appraiser cbearve sy evidencs of above-pround or uadesground storage taaks (e, tenks, vent pipes, etc ) oo
tha sabject property?

OYs ONo Ifobserved, deseribe below

© 2000 byt Al biooms A g . Agymind Jorchune et s oo rponows 18 doompnst, (opniliog skl sopelgfn b bnlnil A o




6. Did the sppesises observe any Boazing, drmas, or walls sssociatod with the subjece propesty thet ave stained or that emit
] odori?

OYs ONo Ifoherrved, daacdbebdown

7. D the appraieer choerve wrry warez being discharged or of frem tha sbject peopartyd
OYas ONo Ifoberrved, dauibe below:

8. Did the appraisor obsexve any indieation of dumging, burying, or buming on the subjact property?
OYn ONo Tobeerved, destsibe below:

9. Did the appriser observe any chipped, blistered, or peaied paint an the sibject opertyt
OYa ONo Hedesrmd, devcribebelow:

10. Did e appeainer cheerve mny spryed-on insalation, pipe weapping, duct weapping, stc., on the slject properiy?
OYa ONo [fobeewed, desaribebelown

1. Did the spprimr chaerve exy transmission towery (clectrical, microwave, ea.) on the ssbject property or sdjoiniag

OYs ONo IFobexyed,dsscsibebelomn

12. P the sppesiser observe any constal asess, sivers, streame, speings, Iikes, sammpe, searshes, or walerourses o ¢the subloct
pevpmty e ajoising propericad

OYas ONe [Ifclesrved, destibebelaw:

13. Did the appesiver obecrve xnry other Secinry tha might indicete the ased for vestigation(s) by un enironsnental profesmonsl?
OYa ONo INobecxrved,descxibebelown

dofd
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Property Observation Checkdist Form (continued)

S Y P S S——

SECTION 3 Postkie Enainoeunental Factors Reported by Ovess

Jndicats below if in completing this sesignmea the sppotaser was or Ia wiiting=—aof nery Salbrs-
tion conceming posible eonfronmesys! factors mparsed by othess. “Others” mey the cliens, the propery ownee,
e progesty ovned aghes, o1 aty othet petvon cotyying with mfberartion. Dovssutation Kowld be provided for ol
Inatances whess “Ve" ls checked, K the Information uns grasonsed verbally, theo 8 writen description of the source
aod dlrearastance of the conmuioation should be attached to Gis checklist sndor the sppaisal avpore. Cogles of
yeiied ceports provied to the sppralses showld be artached o this checkiier and¥or the spperte! rpoes.

1a l'hh "boey bxfiormed shout federl- or seato-ramiatained weosrds indiening thet eastsnorentally sessidive sitey ue
schfject poperty ar adjelaleg prapectiont

O%: OMo  Ifym.previdedocsmentstion.

15, Hae the sppoiser becs infoerend shout prat or carmnt vilstions (g ficss, govemement noet Bcariows, exc.) of carbonmectl
Evws congening e e property®

OV ONo Ilfys, pwsidedpcomentaiioa.

36, Flae the sppeaioer been infaemed shout past or corseat eavirsaments] bwsaits or adnciniseeative procssdingy consenlog:
s pobfect propesny?
O%s ONo Hyes,provids docurmatetion.

17. Hoy the sppoiser been tafiamad shost past or correst wsts G lead-hewed pusnt or otber lesd hastads on the mebject
popenyt

OYs Olo s, pooeldedocomeniation.

18, Hiy the spgeaises bisn infourned chost pst or caryeat sty for sibestos-contalning materiaks s the subject propeny?
OYa ONo My, povviie documentation.

19, Has the sppeniser boen nformed shout prse ox current som Sarradon on the sbjecy properry?
OYa ONo Fye,powilsdotwmmistive.

20. Has the appesincs bocn nfoeraed shout st ar camtnt kests Sy sofl or grosndwasey contaminution e the ssbjoct property?
OYs ONo Hyu,povilsdocamentatiyn,

21, Hus the sppraiver bees Inbewed shoot other profisdon! anvisonentand che sssecsonents) of the vobject propesty?
OYx ONo Iye, provids docamentutias.
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in their appraisal reports. Such a statement
clarifies the normal fimits of the appraisal,

discloses the appraiser’s lack of expertise
mduegudwhuudwsmbmmu,md

remains at issue, even when & disclaimer is

Environmantal Site Assessments and Environmental Property Assessments

Because of the existence of environmental liability Iswe and the significant
effect that environmentsl contamination may have on a given property,
appraisers and property owners or purchasers should make reasonable
inquiries to determine whether there is a likelihood thar a particular property
sy be affected by either apparent or latent environmental conditions. Todzxy
this is as common as testing for termites, hidden structural problems, and
other factors that may influence value. Most appraisers and property owners
are not trained and qualified to make technical assessments, but reasonable
examination and inquiry can produce evidence of conditions that are already
known to the market.

Inmostpamofﬂlemnuy,lendmcommoulyreqmmupeaﬁc
environmental study before a loan for an income-producing property
proceued.Whﬂefomnlsmdmmhuoommonfwnnglkﬂmﬂyreadenﬁd
properties, lenders and secondary markets officials muy require studics in
Superfund ereas and other areas known to have possible environmental
contamination to ensure that the condition does not adversely affect the
property for which a loan is proposed (see Figure 9.7).

Most environmental site assessments (ESAs) or environmental property
assessments (EPRAs) required for real estate transactions are conducted by
environmental consultants who are trained to investigate a broad range of
cavironmental issues.

An eavironmental assessment cannot guarantee that a property is totally
free of hazardous substances. An investigation does provide Emited legal
protection for the innocent purchaser, however, and a reasonable margin of
assurance that contamination from hydrocarbons, asbestos, PCBs, or other
hazudouuubmncausunhkdy%gumnuednupmpenyumpletely

, [ree of contaminants, every
component would have to be examined
for asbestos and every cubic foot of soil
and groundwater to the earth’s core would
have to be tested. The science of various
environmental conditions and the laws
relating to lisbilities continue to change as
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Phasel  + Sha visk (interview occupants of the subject and neighboring properties and look
for signs of contamination such as stalned ground, defoliation, roodous odors, areas

of inconsistent surface height or depth, uneven pavement, or the presence of drums
or other debris)

¢ Bamination of aerial photographs
«  Study of records kept by local, state, and federal envirenmental agencles
o Review of pertinent regulatory legisiation
If a Phase ] environmental assessmant uncovers evidence of possible contamination or past or
present viohtions of environmental regulations, then:

Phasell + Invasive sampling of the soll

mvr— = pampan.

1f contaminants are present, thes: _
Phase Il - Further invasive sampling of soll to establish the horizontal and vertical extent of
soll and groundwater contamination

*  Usually a plan for remediation or mitigation is developed, including a timetable and
the estimated costs associated with the environmental deanup.

San RobertV. Colangeio and Ronald £ Milar; Emvirmzmentol Sa Ascessments and Thelr Jmpact on Proparty Vel The Approlsers
Role (Chicage: Appralsal Instiune, 1995),218-219 and the workbook for the Esvirnmental Risk and the Real Extote
Approiscl Process servinar (Chicagn: Appralsal Jnsticuts, 1994), 78-80.
Nete: The American Sodecy for Testing and Materials (ASTM) ha developed specific standards for such asssssments:
= Sandard Practice for Environmental Site Assessments: Phass I Environimentad Sita Assessment Process (Practice 3 1527-53)
*  Seandard Practics for Evironmantal Site Assszsments: Transacdon Scroen Process (Practics 1528-93)

knowledge of and experience with these

conditions increase.

Speclal Characteristics of Rural,

Agricultural, or Resource Land

Rural or agricultural resource lands have

specific characteristics that appraisers

should investigate to describe these
propertits adequately.

*  Soil. Precise s0il surveys that indicate
the soils found on properties, appro-
priate crops, and expected production
are often gvailahle (pee Figure 9.8).
These surveys are useful in comparing

. m'm! [) M- - -
The lagul right to water is as impor-
tant to the value of a property as the
Physical source of the water. Although
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water rights vary greatly throughout the United States, state law, a5
administered by the state department of natural resources or another

government agency, bave the greatest influence on access to water. Evi-
dence of water rights rany be in the form of a contract with the Water and
Power Resources Service (formerly the U.S. Bureau of Reclamation) ora
public utility water distributor. Water rights may also be given by an
individual state certificate or decree, by shares of stock in an irrigation
company, or by location in an organized irrigation district. The long-term
depmdabilityandnutofadequmdmmgemdmmmpphesshouldbe
analyzed. (Evaluating on-site drainage and irrigation may require special
expertise.) For an appraisal of irrigated properties, it is always necessary to



know whether the water rights are appurtensat to the kand or transferable
seperately from the land. I water rights do not transfer with the land, the
property’s value may decline significantly and its highest and best use may
be changed.

Climate, General climatic conditions and growing seasons can affect crop
production and, therefore, land value.

Potsntial erops. The crops grown on a property are related not enly to
climate, soil, and irrigation, but also to the availability of labor, transpor-
tation, and access to the markets that make, transport, and scli the
products produced from crops.

Environmenzal controls. Cropping pattems are influenced by megulations
on herbicides, insecticides, fertilizers, air end water pollution, nd
wildlife protection. Underground storage tanks, asbestos in farm build-
ings, and cattle vats are common environmental fiabilities.

Mineral rights. The presence of precious metals, oil and gas, sand and
gravel, quarry red rock such as building stone, clay deposits, or gemstones
on a plot of land can affect its vatue; as with water rights, the legal right
to extract all minerals contained in or below the sucface of a property is




as important as ownership of the land
iteelf. Mineral rights may be granted
with surface rights or without surface
entry because the mineral extate is the
dominant tenant in most states.
Various leasc and ownership relation
ships may be in effect and should be

investigated.

*  Unapparent environmental bazards.
the environmental

plants are well known, many of the same liabilitics may be present in
other properties. One cannot assume that green rural properties that
appesr clean are actually free of eavironmental Labilities. In the 1940s
and 1950s, farmers commonly used cattle vate—i.e., trenches filled with
fuel oil through which cattle were led to rid them of mites and small
insects. The fael oil was often treated with DDT and other pesticides.
When this practice fell into disuse, the trenches were simply filled in.
Farms often have aging underground storage tanks that held gasoline
used to foel farm vehicles. Farmland may also be contaminated by the
accumulation of fertilizers and pesticides. Old railroad beds can consti-
tute an environmentzl hazard because railroad ties were commonly
soaked in creosote-filled trenches dug on site when tracks were laid.
Timberlands are not free of contaminants either. Old turpentine etills are
often found in areas where forests were once harvested.
Other considerations. The location of wildlife habitats, the distances from
populated aress, and the potential for recreationa] land uses are among
the many other considerations to be analyzed in appruising agricultural
Iand. Special tax provisions, such as reduced taxes on agricultarel or
resource properties, should also be studied.*

For a thorough discussion of the methads used to describe and analyze the significant
chamcraristics of land used for agricnlmrl production, see American Society of Farm
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Swanson Bros. Lumber Co , Inc.
P.O. Box 309 RPRDEED Cnt=l Stnes ca&,’é'&’m 03:48:56 P
.0. Box $30.00 £20.00 s11- o1
Not, Orcgon 97461 $10.00
J -
QUIT CLAIM DEED

KNOW ALL MEN BY THESE PRESENTS, That Central Oregon & Pacific Railroad,
Inc,, a{n) Delaware, hercinafter called "Grantor," for the consideration hereinafler stated, does
hereby release and quitclaim unto Swanson Bros. Lumber Co., Inc., an Oregon corporation, with
am address of P.Q. Box 309, Noti, Oregon 97461, hercinafter called "Grantee," all of that certain
real property situated in Noti, County of Lane, State of Oregon, as more particularly described in
the Exhibit "A" attached and hereby made a part hereof, (the "Premises™), subject to all covenants,
leases, licenses, conditions, restrictions, exceptions, easements, rights-of-way, rights-of-access,
agreemcnis, reservations, encumbrances, liens and other matters whether of record or not; any
matters which would be disclosed by survey, investigation or inquary; and any tax, assessment or
other governmental lien against the Premises,

AND, MORE SPECIFICALLY SUBJECT TO those exceptions and reservations
contained in that certain deed dated December 31, 1994 from Southemn Pacific Transpertation
Company to the Grantor which was recorded in the land records of Lane County as Document No
95000176, on January 3, 1995.

RESERVING unto Grantor, and its lessces, licensees, designees, successors, and assigps,
the ownership of all existing signal and communications equipment, crosstng warmung and
protection devices, and other railroad-related facititics located above, below and upon the
Premises (hereinafter the "Equipment”), along with an exclusive easement for the operation, use,
mainlenance, relocation, repair, removal, and all additional acuons related to the existence of the

Equipment.

AND FURTHER RESERVING unto Gruntor, and its lcssees, licensces, designees,
successors, and assigns, a perpetual, exclusive casement over, under, above, and across that
certain property wiuch is described as follows.

Beginning at the Southwest comer of Section 29, Township 17 South, Range 6 West of
the Willamette Mendian, thence N89°47'07°E, along the South line of said Section 29, a
distance of 1390.10 feet to a 3/4" iron pipe on the East line of Sailor Road; thence
INO0G°24"38"W, along the East bine of Sarlor Road, a distance of 145.87 to the true point of
beginning; thence N89°40'49"E, 150.00 fect; thence NG0®24'318"W, 1931 feet: thence
along the arc of a 2839 93 foot radius curve to the lefl {the long chord of which bears
N89°5538"W, 100.92 feet), a distance of 10092 feet to a 5/8" wron rod; thence
S89°40°49"W, 49.09 feet to a 5/8" iron rod on the East line of Sailor Road; thence
S00°24'38"E, 20.00 feet to the true puint of begunning.

Afer Recording Retom To
Western Monger Title Co.
PO Box 10146
Engene, OR §7440
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for any and all railroad purposes including, but not ljmited to, the layng of railroad track, the
operation of trains, the storage of ratlroad equipment, accessing other adjacent railroad praperty,
and"other uses related to railroad operations.

TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs, successors and
assigns forever.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN
THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND
REGULATIONS. BEFORE SIGNING OR ACCRPTING THIS INSTRUMENT, THE PERSON
ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE
CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES. [ORS

93.040(1)]

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WITHIN A
FIRE PROTECTION DISTRICT PROTECTING STRUCIURES THE PROPERTY 1S
SUBJECT TO LAND USE LAWS AND REGULATIONS, WHICH, IN FARM OR FOREST
ZONES, MAY NOT AUTHORIZE CONSTRUCTION OR SITTING OF A RESIDENCE AND
WHICH LIMIT LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN
ORS 30.930 IN ALL ZONES BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE
PERSON ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE
APPROPRIATE CITY OR. COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED
USES AND EXISTENCE OF FIRE. PROTECTION FOR STRUCTURES.

Grantee, by the acceptance hereof, acknowiedges that Grantor 1s operating (and will
continue to operate} a railroad upon its adjoimng property, and recognizes that such operation may
create some noises and vibrations affecting the Premises Grantee accepts the Premises subject to
such noises axl vibrations, and hereby covenants to release Grantor from all liability, cost and
expense resulting thercfrom

Grantee, by the aceeptance hereof, hereby covenants that it 1ts successors, heirs, legal
representatives ar assigns, shall maintain the cxisting drainage on the Prenuses in such a manner as
to not impair adjacent railroed right-of-way drainage and to pot redirect or increase the quantily or
velocity of surface water runoff or any streams into said Grantor's drainage system or upon the
right-of-way or other lands and facilities of Grantor. If said Premises or exasting drainage are
modified or improved, Grantee agrees to construct and maintain, in accordance with all applicable
statutes, ordinances, building and subdivision codes, covenants and restrictions, an adequate
drainage system from the Premises to the nearest public or non-Grantor owned dramnage or storm
sewer system, in order to prevent the discharge of roof, surface, stream and other drainage waters
upon saud right-of-way or upon other adjacent lands and facilities of Grantor.

D Fxhibn 5 .
Page 2
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Grantece, by the acceptance hereof, hereby covenants and agrecs with Grantor that Grantor
shall not. be required to crect or maintain any fences, railings or guard rals along any boundary
hnes between the Premuses and the adjacent land(s} of Gratitor or of any other company affilized
with Grantor; or be liable for or required to pay any part of the cost or expense of erccting or
maintnining such fences, railings or guard rails, or any part hereof; or be liable for any damage, loss
or mmpury that may resull by reason of the nop-cxistence or the condition of any fences, railings or
guard rails or the absence thereof Grantee covenants and agrecs that 1t shall erect and forever
maintain a fence along the trackside boundary of the Premises, said fence or barncade to be subject
to the approval of Grantor's General Manager.

Grantec, by the acceptance hereof, expressly acknowledpes that Grantee is buying the
Premises in an "AS IS” condition and that Grantee has relied upon its own independent
investigation of the physical condition of the Premises. Grantee hereby releases Grantor and
Grantor's sharcholders, officers, directors, agents and employees from all responsibility and lability
regarding the condition {inchuding, but not limited to, the physical condition or presence of
hazardous materials), valuation or utility of the Premises.

The above covenants shall run with the title to the Premises conveyed, and bind upon the
Grantee, Grantec's heirs, legal representatives and assigns, or corporate successors and assigns,
and anyone claiming titke to or holding Premises through Grantee.

The true and actual consideration paid for the transfer, stated in terms of dollars, is
$120,000.00. (ORS 93.030)

In consiruing this Deed and where the context so requires, the smgular includes the plural,
and all grammatical changes shall be unplied to make the provisions hereof apply equally 1o
corporztions and individuals

N WITNESS WHEREOF, the Grantor has execuied this mstrument misZG"u‘ day of

Apnl, 2002; if a corparate Grantor, it has caused its name to be signed and s seal affixed by its
officers duly authorized thereto by order of its Board of Darectors.

GRANTOR: Central Oregon & Pacific Reilroad, Inc.

Todd N. Cecil
Title: Vice President - Real Estate

Exhibns
Page 3
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STATE OF TEXAS )
) ss.
COUNTY OF BEXAR )

On this 2-!:* day of Apnl, tn the year 2002, before me, T Do ho"Hw JL) C Ld’n—:

a Notary Public in and for the County of Bexer, State of Texas, personally appeared Fadd N,
Cecil, known 10 me {or proved to me on the basis of satisfactory evidence) to be the person(s)
who executed the withun instrument as Vice President-Real Estate, for and on behalf of Central
Oregon & Pacific Railroad, Inc , therein named and acknowledged te me that such corporation
executed the within instrument pursuant 1o its by-laws or a resolution of its board of directors.

~, J D,

" Notary Public

My Commission Expires: 3/3/ 200 6

Exhibit 5~
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EXHIBIT “A”

PARCEL }

Beginmng at the Southwest comer of Section 29, Township 17 South, Range 6 West of the
Willamette Meridian; thence N89°47'07"E, along the South line of said Section 29, a distance of
1330.10 feet to a 3/4™ iron pipe on the West line of Sailor Road; thence N00°24'38*W, along the
West linc of Sailor Road, a distance of 215.75 feet to a 5/8" iron rod, said point being the true
point of beginming; thence, continuing along the West line of Sailor Road, N00°24'38"W, 375.12
feet to a 5/8" iron rod on the South line of Staie Highway No. 126; thence S87°15'49"W, along
the South line of said Highway, a distance of 198 06 feet to a 5/8" iron rod on the East hne of
Vaughn-Noti Road; thence along the East line of said Road the following courses;
S18°56'08"W, 335.68 feet to a 5/8" iron rod, and along the are of a 746.20 foot radius curve to
the right (the long chord of which bears §20°59'28"W, 53.53 fect), a distance of 53.54 feet to a
5/8" iron rod; thence N89°40'49"E, 328 63 feet to the true point of beginning, containing 2.23
acres of land, more or less.

PARCEL J1

Beginmng at the Southwest comer of Section 29, Township 17 South, Range 6 West of the
Willamette Mendian; thence N89°47'07°E, along the South line of said Section 29, a distance of
1390.10 feet to a 3/4" iron pipe on the East line of Sailor Road, said point being the true point of
begmning, thence continuing along the South line of seid Secuon 29, N89°47'07°E, 788.95 feet
10 a 5/8" won rod on the Southerly line of the Central Oregon & Pacific Railroad right-of-way,
said point being 100.00 feet distant (measured at nght angles to the centerhne) from the
centerline of the existing railroad tracks, thence along the arc of a 2764.93 foot radius curve to
the right (the long chord of which bears S66°01'25™E, 906.54 feet), a distance of 910.60 feet o a
5/8" iron rod; thence N33°24'42"E, 75.00 feet 1o a 5/8" iron rod; thence along the arc of a
2839 93 foot radius curve to the left (the long chord of which bears N73°46'00"W, 1677.55 feet),
a distance of 1702.86 feet to a 5/8" iron rod; thence $S89°40'49"W, 49.00 feet to the East line of
Sailor Road, thence S00°24'38"E, 165.87 feet to the true point of beginning, containing 4.14
acres of land, more or less.
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PARCEL 111

Beginning ut the Southwest comer of Section 29, Township 17 South, Range 6 West of the
Willamette Meridian; thence N89°47'07"E, along the South linc of said Section 29, a distance of
1390.10 feet to a 3/4" iron pipe on the East linc of Sailor Road; thence N00°24'38*W, along the
East line of Sailor Road, a distance of 215.86 feet to a 5/8" won rod, suid point being the true
point of beginning, thence N89°40'49"E, 48 62 feet 10 a 5/8" iron rod; thence along the arc of a
2889 93 foot radius curve to the nght (the long chord of which bears $73°46'00"E, 1707.08 feet),
a distance of 173284 feet 1o a 5/8" wwon rod, thence N33°24'427E, 75 00 feet to a 5/8" 1ron rod on
the Northerly linc of the Central Oregon & Pacific Railroad right-of-way, said point being 100.00
feet distant (measured at right angles to the centerline) from the centerline of the existng railroad
tracks; thence along the arc of a 2964.93 foot radius curve to the left {the long chord of which
bears N73°46'00"W, 1751.38 fect), a distance of 1777.82 feet; thence S89°40°49"W, 47.92 feet 1o
the East line of Sailor Road; thence S00°24'38"E, 75.00 feet to the truc point of beginning,
containing 3.11 acres of land, more or less
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Presented by Jay DeVoe 5/14/2008 11 33 12 AM

GOCAI
LANE COUNTY, OR
Tax 1D: 1702008
Prop Addr: UNKNOWN
City/State/Zip: ANYTOWNE OR 00000
CWNER
INFORMATION

Owner Name: SWANSON BROS LUMBER CO INC
Owner Addr: PO BOX 309
City/State/Zip: NCTI OR 97461

LAND INFORMATION
Lot SF: 137649 Acreage: 316
BUILDING INFORMATION
Year Built: . Bedrooms: Garage SF: 0
Bldg Type: Bathrooms: GariAttic:
Fireplace: Living SF: Heat Method:
Phy Deprec: 1st Floor SF: Roof Shape:
Exterior Wail: 2nd Fioor SF: Roof Mat:
SALES INFORMATION
Deed Type Sale Date Sale Price
Current: QUITCLAIM DEED 472612002 $120.000
Prior:

TAX INFORMATION

Tax Year: 2007 Land Val: 377,318
Tax Amt; $53522 _ Impv Val: $0
Assessed Val: $54,700 Real Mrkt Val: 877,318
LEGAL INFORMATION
Prop Class: 300 - INDUSTRIAL LAND OR LAND WITH WELL AND SEPTIC
Occpncy Code: Map Code: 17-06-29-3-0-10500 Tax Lot: 10500
Area: 02816 Township: 17
Prop ID: 1196868 Section: 29
Stat Class: Range: 06
Qtr Section: 3
Neighborhood: 90501 16th Section: 0

© RMLS™ 2008 ALL RIGHTS RESERVED - INFORMATION NOT GUARANTEED AND SHOULD 8E VERIFIED

Exhibit §
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QUITCLAIM DEED

THIS INDENTURE WITNESSETH, That CENTRAL OREGON &
PACIFIC RAILROAD, INC., aDelaware corporation, ("Grantor") having a mailing
address of c/o Real Estate Department, 1355 Central Parkway South, Suite 700, San
Antonio, Texas 78232, Releases and Quit-Claims to GARY WAGGONER and KARIN
WAGGONER, a married couple, whose address is 1105 Decker Point Road, Reedsport,
Oregon 97467, ("Grantee™), for and in consideration of Ten and No/100 Dollars ($10.00)
and other good and valuable consideration, the receipt whereof is hereby acknowledged, all
of its right, title and interest in and to all of that cestain real property situated in Reedsport,
County of Douglas, State of Oregon, as more particularly described in the Exhibit "A"
attached and hereby made a part hereof, (the "Premises™), subject to all covenants, leases,
licenses, conditions, restrictions, exceptions, easements, rights-of-way, rights-of-access,
agreements, reservations, encumbrances, liens and other matters whether of record or not;
any matters which would be disclosed by survey, investigation or inquiry; and any tax,
assessment or other governmental lien against the Premises, together with all buildings,
structures and improvements, and all and singular the rights, alleys, ways, waters,
privileges, hereditaments and appurtenances to the Premises belonging or in anyway
incident or appertaining (other than Excepted or Reserved herein).

Said property being a part of the same property conveyed by Southern Pacific
Transportation Company to Central Oregon & Pacific Railroad, Inc. by deed dated
December 31, 1994 and recorded among the land records of Douglas County, Oregon on
Recorded January 3, 1995 in the Land Records of Douglas County, Instrument No: 95-
00007, Book 1332, Page 767 hereinafter "Prior Deed").

SUBJECT TO any existing encumbrances which may or may not be revealed by an
inspection of the Premises, all existing roads and public utilities; reservations, exceptions,
easements and restrictions, both of record and not of record; any applicable laws; taxes and
assessments, both general and special, which become due and payable after the date of
conveyance and which Grantee assumes and agrees to pay.

AND, FURTHER SUBJECT TO those specific reservations, conditions and/or
exceptions made by and in favor of Southern Pacific Transportation Company, its
successors and assigns, in the Prior Deed, which may affect the hereinbefore described
portion of the properties conveyed therein and thereby,

TO HAVE AND TO HOLD the same unto Grantee and Grantee’s heirs,
successors and assigns forever.



THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY
DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE
LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS
INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PROPERTY
SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING
DEPARTMENT TO VERIFY APPROVED USES. [ORS 93.040(1)]

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE
WITHIN A FIRE PROTECTION DISTRICT PROTECTING STRUCTURES. THE
PROPERTY IS SUBJECT TO LAND USE LAWS AND REGULATIONS, WHICH, IN
FARM OR FOREST ZONES, MAY NOT AUTHORIZE CONSTRUCTION OR
SITTING OF A RESIDENCE AND WHICH LIMIT LAWSUITS AGAINST FARMING
OR FOREST PRACTICES AS DEFINED IN ORS 30.930 IN ALL ZONES BEFORE
SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR
COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES AND
EXISTENCE OF FIRE PROTECTION FOR STRUCTURES.

Grantee acknowledges that Grantor is operating (and will continue to operate) a
railroad upon its adjoining property, and recognizes that such operation may create some
noises and vibrations affecting the Premises. Grantee accepts the Premises subject to such
noises and vibrations, and hereby covenants to release Grantor from all liability, cost and
expense resulting therefrom.

Grantee, by the acceptance hereof, hereby covenants and agrees with Grantor that
Grantor shall not: be required to erect or maintain any fences, railings or guard rails along
any boundary lines between the Premises and the adjacent land(s) of Grantor or of any other
company affiliated with Grantor; or be liable for or required to pay any part of the cost or
expense of erecting or maintaining such fences, railings or guard rails or any part hereof; or
be liable for any damage, loss or injury that may result by reason of the nonexistence or the
condition of any fences, railings or guard rails or the absence thereof Grantee covenants
and agrees that i shall erect and forever maintain a fence along the northern (tracksile)
boundary of the Premises, said fence or barricade to be subject to the approval of Grantor,

Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs,
legal representatives or assigns, shall maintain the existing drainage on the Premises in such
a manner as to not impair adjacent railroad right-of-way drainage and to not redirect or
increase the quantity or velocity of surface water runoff or any streams into said Grantor’s
drainage system or upon the right-ofway or other lands and facilities of Grantor. If said
Premises or existing drainage are modified or improved, Grantee agrees to construct and
maintain, in accordance with all applicable statutes, ordinances, building and subdivision
codes, covenants and restrictions, an adequate drainage system from the Premises to the



nearest public or non-Grantor owned drainage or storm sewer syster, in order to prevent the
discharge of roof, surface, stream and other drainage waters upon said right-of-way or upon
other adjacent lands and facilities of Grantor.

Grantee accepts the Premises in "as is" condition as of the date of this conveyance.
Grantee expressly assumes all obligations, liability and responsibility for physical and/or
environmental condition of the Premises, prior to and including the date of conveyance,
and agrees to defend, protect, indemmnify and hold Grantor harmless from any and ail loss,
damages, suits, penalties, costs, liability, and/or expenses (including, but not limited to
reasonable investigative and/or legal expenses) arising out of any claim(s), present, past or
future, for loss or damage to any property, including the Premises, injuries to or death of
amy person(s), contamination of or adverse effects upon the environment (air, ground or
waler), or any violation of statutes, ordinances, orders, rules, or regulations of any
governmental entity or agency, caused by or resulting from presence or existence of any
hazardous material, hazardous substance, or hazardous waste in, on or under the
Premises. Grantee acknowledges that the provisions of this paragraph and the condition of
the Premises have been considered as part of the consideration for this conveyance.

The above covenants shall run with the title to the Premises conveyed, and bind
upon the Grantee, Grantee’s heirs, legal representatives and assigns, or corporate sticcessors
and assigns, and anyone claiming title to or holding Premises through Grantee.

The true and actual consideration paid for the transfer, stated in terms of dollars is
$22,500.

Send tax statements to: GARY & KARIN WAGGONER
1105 Decker Point Road

Reedsport, Oregon 97467

In construing this Deed and where the context so requires, the singular includes the
plural, and all grammatical changes shall be implied to make the provisions hereof apply
equally to corporations and individuals.



In Witness Whereof, the said CENTRAL OREGON & PACIFIC RAILROAD,
INC. has hereunto set 1ts seal, effective this 22™ day of June, 2006.

CENTRAL OREGON & PACIFIC
RAILROAD, INC.

Todd N. Cecil
Vice President

STATE OF TEXAS )
) SS:
COUNTY OFBEXAR )
Before me, the undersigned, a Notary Public in and for said County, this 22* day of

June, 2006, came Todd N. Cecil, Vice President, on behalf of Central Oregon & Pacific
Railroad, Inc. and acknowledged the execution of the foregoing instrument.

Witness my hand and official seal

Name: Kelly C. Houston

Residing in Bexar County, Texas

My Commission Expires: April 30, 2010




QUITCLAIM DEED

THIS INDENTURE WITNESSETH, That CENTRAL OREGON & PACIFIC
RAILROAD, INC, , a{n) Delaware corporation, ("Grantor") having a mailing address of
333 S.E. Mosher, Roscburg, Orcgon 97470, Releascs and Quit-Claims to DEAN
WALKER, a(n) Individual corporation, whose address is 245 Meadow Slope Drive,
Talent, Oregon 97540, ("Grantee"), all of its right, title and interest in and to all of that
certain real property situated in Ashland, County of Jackson, State of Oregon, as more
particularly described in the Exhibit "A" attached and hereby made a part hereof, (thc
"Premises"), subject to all covenants, leases, licenses, conditions, restrictions, exceptions,
easements, rights-of-way, rights-of-access, agreements, reservations, encumbrances, licns
and other matters whether of record or not; any matters which would be disclosed by
survey, investigation or inquiry; and any tax, assessment or other governmental lien against
the Premises, together with all buildings, structures and improvements, and all and singular
the rights, alleys, ways, waters, privileges, hereditaments and appurtenances to the

Premuses belonging or in anyway incident or appertaining (other than Excepted or
Reserved herein).

Said property being a part of the same property conveycd by Southern Pacific
Transportation Company to Central Oregon & Pacific Railroad, Inc by deed dated
December 31, 1994 and recorded among the land records of Jackson County, Oregon on
January 6, 1995, Instrument Number 95-010171 hereinafter "Prtor Deed").

SUBJECT TO any existing encumbrances which may or may not be revealed by an
inspection of the Premses, all existing roads and public utilitics; reservations, cxceptions,
easements and restrictions, both of record and not of rccord; any applicable laws; taxes and
assessments, both gencral and special, which become due and payable after the date of
conveyancc and which Grantec assumes and agrees to pay.

AND, FURTHER SUBJECT TO those specific reservations, conditions and/or
exceptions made by and in favor of Southern Pactfic Transportation Company, its
successors and assigns, in the Prior Deed, which may affect the hereinbefore described
portion of the properties conveyed therein and thereby.



TO HAVE AND TO HOLD the same unto Grantee and Grantee’s heirs,
successors and assigns forever.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY
DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE
LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS
INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PROPERTY
SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING
DEPARTMENT TO VERIFY APPROVED USES. [ORS 93.040(1)}

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE
WITHIN A FIRE PROTECTION DISTRICT PROTECTING STRUCTURES. THE
PROPERTY IS SUBJECT TO LAND USE LAWS AND REGULATIONS, WHICH, IN
FARM OR FOREST ZONES, MAY NOT AUTHORIZE CONSTRUCTION OR
SITTING OF A RESIDENCE AND WHICH LIMIT LAWSUITS AGAINST FARMING
OR FOREST PRACTICES AS DEFINED IN ORS 30.930 IN ALL ZONES BEFORE
SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR
COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES AND
EXISTENCE OF FIRE PROTECTION FOR STRUCTURES.

Grantee acknowledges that Grantor is operating (and will continue to operate) a
railroad upon its adjoining property, and recognizes that such operation may create some
noises and vibrations affecting the Premises. Grantee accepts the Premises subject to such
noises and vibrations, and hereby covenants to release Grantor from ali lability, cost and
expense resulting therefrom.

Grantee, by the acceptance hereof, hereby covenants and agrees with Grantor that
Grantor shall not. be required to erect or maintain any fences, ralings or guard rails along
any boundary hnes between the Premises and the adjacent land(s) of Grantor or of any other
company affiliated with Grantor; or be liable for or required to pay any part of the cost or
expense of erecting or maintaining such fences, railings or guard rails or any part hereof; or
be liable for any damage, loss or injury that may result by reason of the nonexistence or the
condition of any fences, railings or guard rails or the absence thereof Grantee covenants
and agrees that it shall erect and forever maintain a fence along the northem (tracksidc)
boundary of the Premises, said fence or barricade to be subject to the approval of Grantor.

Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs,
legal represcntatives or assigns, shall mantain the existing drainage on the Premiscs in such
a manner as to not impair adjacent railroad right-of-way drainage and to not redirect or



increase the quantity or velocity of surface water runoff or any streams into said Grantor's
drainage system or upon the right-of-way or other lands and facilities of Grantor. If said
Premises or existing drainage are mochfied or improved, Grantce agrees to construct and
maintain, in accordance with all applicable statutes, ordinances, building and subdivision
codes, covenants and restrictions, an adequate drainage system from the Premuses to the
nearest public or non-Grantor owned drainage or storm sewer system, in order to prevent the
discharge of roof, surface, strcam and other drainage waters upon said nght-of-way or upon
other adjacent lands and facilities of Grantor.

Grantee accepts the Premuses mn "as 15" condition as of the date of this conveyance,
Grantee expressly assumes all obligations, liability and responsibility for physical and/or
environmental condition of the Premises, prior to and including the date of conveyance, and
agrees to defend, protect, ndemnify and hold Grantor harmless from any and all loss,
damages, suits, penalties, costs, liability, and/or expenses (including, but not limited to
reasonable investigative and/or legal expenses) arising out of any claim(s), present, past or
future, for loss or damage to any property, including the Premises, injuries to or death of any
person(s), contamination of or adverse effects upon the environment (air, ground or water),
or any violation of statutes, ordinances, orders, rules, or regulations of any governmental
entity or agency, causcd by or resulting from presence or existence of any hazardous
material, hazardous substance, or hazardous waste in, on or under the Premises. Grantee
acknowledges that the provisions of this paragraph and the condition of the Premises have
been considered as part of the consideration for this conveyance.

The above covenants shall run with the title to the Premises conveyed, and bind
upon the Grantee, Grantec’s heirs, legal representatives and assigns, or corporate successors
and assigns, and anyone claimng title to or holding Premises through Grantee

The true and actual consideration paid for the transfer, stated in terms of dollars is
$151,056.

Send tax statements to: Dean Walker
245 Meadow Slope Drive
Talent, Oregon 97540

In construing this Deed and where the context so requires, the singular includes the
plural, and all grammatical changes shall be implied to make the provisions hereof apply
equally to corporations and individuals.



In Witness Whereof, the said CENTRAL OREGON & PACIFIC RAILROAD,
INC. has hereunto set its seal, effective this .ﬁ—ﬁ day of 4 g_C,r,fy;:mg ¢ ,2005.

CENTRAL OREGON & PACIFIC
%
Todd N, Cecil
Vice President
STATE OF TEXAS )
)} S8
COUNTY OF BEXAR )

Before me, the undersigned, a Notary Public in and for said County, thisﬂa/mf
’dééémg.w 2005, came Todd N. Cecil, Vice President, on behalf of Central Oregon
& Pacific Railroad, Inc. and acknowledged the execution of the foregoing instrument.

Witness my hand and official seal.

g s A .
{ Ly
Printed Name /(L / {7 €_ /‘/0&-5 fe y

Residingin_ B x ¢ 0~ County, 7\

1

My Commission Expires: ggr] { F0 72000

A KELLY C. HOUSTON
FISRE™. WY CCHMIISION EXPIF.S
lﬂm;:____ Ao . 208

"]
W
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QUITCLAIM DEED {AmMieE Soisem ey givh i ish e Coudy Grvm

THIS INDENTURE WITNESSEYH, Thet CENTRAL OREGON & FACIFIC
RAILRODAD, INC., s Delawars corporshon ("Orantor™), having a mmling address of 333
SE Mosher. Roseburg. Dregon 97470, Relenses and Quil-Claims 1o GRANGE CO-
OPERATIVE SUPPLY ASSOCIATION, INC., an Oregon corpormion, whose oddress.
is P.O. Box 3637, Central Paint. Oregon 97302 (~Graniec”), alt of iix nght, title and
intereat in and (o all of that certaln resl property situsicd in Centinl Poant, Coumty of
Jockson. Siple of Oregon. 8 more panticuiarly descnbed n the Exhabit “A" u_luhed and
hereby made a part hereof. (the “'remrses”). subject to al] covennnts. corss. licenpes.
conditions. remnciions, excepiivns casemems. righis-of-wny, Hphta ui-sceens. oreements.
ressyvalions. spcumbrenees, hans and othear mauers whether of record o not, any maiters
which would be disciossd by survey, Investigstion or snguiry; and any lax, assessment or
niher govarmmantsl bant ogajnst the Premises, togeiher with all bulldings. structures ontl
imgrovemens. and all and singular the nghts. allays, ways, waers, prrvilegoa.
heredunments and sppurienances o the Mremises beloaging or i snyway incident or
npperining (viver than Cacepled or Reserved heren)

RESERVYING uwma Granior the owngrihip in and 10 all irack(s) and other track
maiennl (Including switches. signais. and ballasi) within and on thw Preamisés. Grantor
shal? have ihe Oplion 10 remoue, al s sole cost and axpense. all such track{e) and other
wock matenaal witlnn the Preniiven wathin sxty {60) days of the closing ol this sale  tn the
svent of Ciranlor's Follore 1o remove the Irack(s) and irack molerinls from e Premiscs
wathuy this tlme penod. the trock (3) and track msterials will automaucally become the
peopeny nfFCramtes

RERERVING unto Grantor, and Granor's ivsssea, licensess, designeos,
successors. and sasign, the ownership of all eximing miiradd signal and communicmions
equipmant, rallrom] crossing weming and protection devices, poles, cables ond ather
socillary fycilitias localed above, below and upon the Premiscs (horeinaftar colleeiivaly
referred 1o an the “Enquipment™). along with an exclusive eassmen! lor the benell of
Granlor, and Granios's leasces. licensees, designens. successors, snd assigni aver, abave.
upon and acroas the Preslses for e operation, use, installslion, maintensnce, rilocahon
ropair. and rempvol of EQunpnisnl.

Said property baing a part of the same prapersy conveyed by Southern Pacific
Transponation Company ts Cenlral Oregon & Pacific Rallvond, Inc by Uced davcd
December 31, 1994 and recarded smong the fand recosds of Jackson County, Oregon on
Jonuary 3. 1995, Insirument No 95-D0030 (harelnafier *Prior Deed™)
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SUBJECT O any exising encumbrances. which miny or may nol he revealzd by an
inspeciion ol the Premives. all existing roads und public uiitidles, reservations, exceprions.
sasemenis and rextrictions. hoth of record and not of recond: any spplieshie Inws, taxes and
assessments, both panersl and speainl, wineh become due and psyable afier the dato of
conveyance and which Grantee ssumes and agraes 10 pay.

AND. FURTHER SUBIECT TO those specific remervations, condiiions and/or
exceplions mads by and in faver of Soubern Pacific Tramsponation Company, s
succazsors mnd assiynd, i ihe Prior Deed. wihtich may affect the hersinbafors
portlon of the properties conveyed themein and thereby,

TO HAVE AND TO HOLD the same untlo Granlee snd Orantee™s heswrs,
succmesors and asmgns forsver.

IS INSTRUMUENT WILL NOT ALLOW USE OF THE PROPERTY
DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE
LAWS AND REGULATIONS, RBEIORE EBIONING OR ACCEPTING TINS
INSTRUMENT, THE PERSON ACQUIRING FEE 1ITLE TO THE PROPERTY
SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING
DEPARTMENT TO VERIFY APPROVED USES [ORS 93 040(1))

THE PRUOPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BH
WITHIN A FIRE PROTECTION DISTRICT PROTECTING STRUCTURES. THE
PROPERTY 15 SURBIECT TO LAND USE LAWS AND REQULATIONS, WHICH. IN
FARM OR FORESF ZONES. MAY NOT AUTHORIZG CONSTRUCTION OR
SIITING OF A RESIDENCE AND WHICH LIMIT LAWSUITS AGAINET FARMING
OR FOREST PRACTICES AS DEFINED IN ORS 30930 IN ALL ZONES BEFORE
SIUNING OR ACUEPTING THHS INSTRUMENT, TIHLE PERSON ACQUIRING FEE
TITL E TO THE PROPERTY S11OULD CHECK WITH THE APPROTRIATE CITY OR
COLINLY PLANNING ODEPARTMENT 10O VERIFY APPROVED LUBLE AND
LXIS [ENCF. OF FIRE PROTECTION FOR STRUCTURIS.

Qrantea sckinowledges that Grantor 18 opsraiing (and wil} conlinuk to opersia) &
railroad upon i edjolning property. snd recognizas that such opsration may creste some
nolacs and v!hmkmu sffecting the Premizes. ize aceepls the Premises subject 1o such
nolars and vibmations. and hereby cavenanis 1o relense Granior (mom sl Hiobelity. coxt and
expense restliing therelfrom.

Graniee. by the acceplance hereal, hareby covenants and agrecs with Orantor that
Cirmntor zhall nol. be required (o erect or malntain any fenccs, rbings oy guard ralls along
any houndary lines between the Prermaes ond the bdjacent lond{s) of Oramtar or of any other
company uffilisied with Gronlor: or he hable for or required 10 pay any pant of the coxl or

P.23-85
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IN WITNESS WHEREOF, tha sald CRNTRAL Ot N & PACIFIC
RAILROAD, INC. has hereunta sat iix seal, siective this day of Juns. 2004.

CENTRAL OREGON & PACIFIC
RAILAOAD, INC.

STATE OF TEXAR ;
COLUNTY OF BEXAR )

Before me. the undersigned, & Notary Publls s and for said County, this /¥ day of
June, 2004, cams Tadd N, Cecil, Viee I'rendend, on behalf of Contral Oregon & Pacific
Rallroad, Inc. e acknowledged the exacution of the foregoing inmnunent.

Wiiress vy hand and ofTicla! seal.

My Comenission Expires, -Bo - Ol

WILLY €, NOuTN
XAy



——FEB 4. 2005~ 4:27PMWESTERN TITLE EJGENE NO. 6769 P. 2/6

A,

Wg 3o~ 0546504 KT

M # B5\5T2D - “ b of A
" Lana County Dondn and Recoroe  J00M-0AB815

After recording returmn to;
b [N
e 1 o s s ol BT
$2%.00 $20.00 $11.00 $10.00
QUIT CLAIM DEED
0‘. KNOW ALL MEN BY THESE PRESENTS, That Central Oregon & Pacific Railroad,

, Ine., a(n) Delaware, hersinafter called "Grantor,” for the consideration hereinafter stated, does

VW' herehyreleass and quitclaim unto Kay M. Larson, a(n) individual , with an address of 3890 Vine
Maple Drive, Eugene, Oregon 97405, hercinafter called "Granter,” all of that certain real property
situated in Veneta, Oregon, County of Lane, State of Oregon, as more particularly described in the
Exhibit "A" attached and hereby made a part hereof, (the "Premises™), subject to all covenants,
leages, licenses, conditions, restrictions, exceptions, easements, rights-of-way, rights-of-access,
agreements, reservationy, encumbrances, liens and other matters whether of record or not; any
smatters which would be disclosed by survey, investigation or inquiry; and any tex, assessment or
other governmental lien against the Premises,

AND, MORE SPECIFICALLY SUBJECT TO those exceptions and reservations
contained in that certain deed datod December 31, 1994 from Southem Pacific Trensportation
Company to the Grantor which was recorded in the Jand records of Lane County as Document No.
95000176, on January 3, 1995,

RESERVING unto Gzantor, and its lessees, licensees, designees, successors, and assigns,
the: ownership of all existing signal and communications equipment, crossing waming and
protection devices, and other railroad-related facilities located above, helow and upon the
Premises (hereinafter the "Equipment"), along with an exclusive easament for the operation, use,
maintenance, relocation, repair, removal, and all additional actions rolated to the existence of the
Equipment.

TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs, successors and
assigns forever.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN
THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND
REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON
ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE
CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES, [ORS
93.040(1)]

WW Sajemaats 0.
Yoy Mn Lasgin
- Zet Pras Dlart)
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THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WITHIN A
FIRE PROTECTION DISTRICT PROTECTING STRUCTURES. THE PROPERTY IS
SUBJECT TO LAND USE LAWS AND REGULATIONS, WHICH, IN FARM OR FOREST
ZONES, MAY NOT AUTHORIZE CONSTRUCTION OR SITTING OF A RESIDENCE AND
WHICH LIMIT LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN
ORS 30.930 IN ALL ZONES BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE
PERSON ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE
APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED
USES AND EXISTENCE OF FIRE PROTECTION FOR STRUCTURES.

Grantee acknovi]edges that Grantor is operating (and will continue to operate) a railroad
upon its adjoining propzsty, and recognizes that such operation may create some noises and
vibeations effecting the Premises. Grentee accepts the Promises subject to such noises and
vibrations, and hereby covenants to releaso Grantor from all liability, cost and expense resulting
therefrom.

Grantee, by the acceptance hexeof, hereby covenants that it, its successors, heirs, legal
representatives or assigns, shall maintain the existing drainage on the Premises in such a mammer as
to Bot impair adjacent railroad right-of- way drainage and to pot redirect or increase the quantity or
velocity of surface water ranoff or any streams into said Grantor's drainsge system or upon the
right-of-way or other }ands and facilities of Grantor. If s2id Premises or existing drainage are
modified or improved, Graptee agrees to construct and maintsin, in accordance with all applicable
slatutes, ordinances, building and subdivision codes, covenants and restrictions, an adequate
drainage system from the Premises to the nearest public or non-Grantor ownexl drainage or storm
sewer system, in order to prevent the discharge of roof, surface, stream and other drainage waters
upon said right-of-way or upon other adjacent lands and facilities of Grantor.

Grantes, by the acceptance hereof, hereby covenants and agrees with Grantor that Grantor
shall not: be required to ercct or maintain any fences, railings or goard rails along any boundary
lines between the Prernises and the adjacent land(s) of Grantor or of any other company affilisted
with Grantor; or be liable for or required to pay any part of the cost or expense of erecting or
maintaining such fénces, railings or guard rails, or any part hereof; or be liable for any damage, Joss
or injury that may result by reason of the non-existence or the condition of any fences, railings or
guard rails or the absence thereof. Grantee covenauts and egrees that it shall erect and forever
muaintain a fence along the trackside boundary of the Premises, said fence or barricade to bs subject
to the epproval of Grantor's General Manager.
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Crantee, by the acceptance hereof, expressly acknowledges that Grantee is buying the
Premises in an "AS 1S" condition and that Grantee has relied upon its own independent
investigation of the physical condition of the Premises. Grantee hercby releases Grantor and
Grantar's shareholders, officers, directors, agents and employees from all responaibility and Tiability
regarding the condition {including, but not limited to, the physical condition or presence of
hazardous materials), valuation or utility of the Premises.

The above covenants ehall run with the title to the Premises conveyed, and bind upon the
Grantee, Grenteo's heirs, legal representatives and assigns, or corporate successors and assigns,
and anyone olaiming title to or holding Premises through Grantee.

The true and actual consideration paid for the transfer, stated in tepms of dollars, is SIXTY-
SIX THOUSAND AND NO/100 DOLLARS ($66,000.00) (ORS 93.030),

In construing this Deed and where the context so requires, the singular includes the pharal,
and al) grammatical changes shall be implied to make the provisions hereof apply equally to

IN WITNESS WHEREQF, the Grantor has executed this instrument effective the 27th
day of December, 2004; if a corporate Grantor, it has cansed its name to be signed and its seal
affixed by its officers duly authorized thereto by order of its Board of Directors.

GRANTOR: Central & Pacific Railroad, Ine.

ol
Todd N. Cecil
Vice President

(Notary acknowledgment on following page)
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STATE OF TEXAS )
) ss.
COUNTY OF BEXAR )

OnmisZT*'?iayofDember,mtheywzom,befmmc, %Ez (. Houston,
a Notary Public in and for the County of Bexar, State of Texas, y appeared Todd N.
Cecil, known to me (or proved to me on the basis of satisfactory evidence) to be the person(s)
who executed the within instrement as Vice President, for and on bebalf of Central Oregon &
Pacific Railroad, Inc., thetein named and acknowledged to me that such corporation executed the
within instrument pursuant to its by-laws or a resolution of its Board of Directors.

Notn;'y Public

My Conmision Beins:_{pril 23 200 6
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QUITCLAIM DEED

THIS INDENTURE WITNESSETH, That CENTRAL OREGON & PACIFIC
RAJLROAD, INC., a(n) Delaware corporation, ("Grantor") having a mailing address of
333 E. Mosher, Roseburg, Oregon 97470, Releases and Quit-Claims to BOHEMIA
FOUNDATION, INC., a(n) Oregon corporation, whose address is P.O. Box 10293
Eugene, Oregon 97440, ("Grantee™), for the consideration hereinafier stated, the receipt
whereof is hereby acknowledged, all of its right, title and interest in and to all of that
certuin real property situated in Cottage Grove, County of Lane, State of Oregon, as more
perticularly described in the Exhibit "A" attached and hereby made a part hereof, (the
"Premises"), subject to all covenants, leases, licenses, conditions, restrictions, exceptions,
easements, rights-of-way, rights-of-access, agreements, reservations, encumbrances, liens
and other matters whether of record or not; any matters which would be disclosed by
survey, investigation or inquiry; and any tax, assessment or other governmental lien against
the Premises, together with all buildings, structures and improvements, and all and singular
the rights, allcys. ways, waters, privileges, hereditaments and appurtcnances to the
Premises belonging or in anyway incident or appertaining (other than Excepted or
Reserved herein).

RESERVING unto Grantor, and its lessees, licensees, designees, successors,
and assigns, the ownership of all track and other track materials located within the
boundaries of the Premises, along with an exclusive easement for a period of ninety (90)
days after the date of this deed to enter onto the Premises to remove track and track
materials. In the event that any track and/or track materialy are not removed within the
ninety (90) day period, these materials shall become the property of Grantee.

RESERVING unto Grantor, and Grantor's lessees, licensees, designees, successors,
and assigns, the ownership of all existing railroad signal and communications equipment,
railroad crossing' waming and protection devices, poles, cables and other ancillary facilities
located above, below and upon the Premises (hereinafter collectively referred to as the
"Equipment"), along with an exclusive easement for the benefit of Graator, and Grantor’s
lessees, licensees, designees, successors, and assigns over, above, upon and across the
PElt'lemises for the operation, use, installation, maintenance, relocation, repair, and removal of

uipment.
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Said property being a part of the same property conveyed by Southern Pacific
Transportation Company to Central Oregon & Pacific Railroad, Inc. by deed dated
December 31, 1994 (hereinafter "Prior Deed").

SUBJECT TO any existing encumbrances which may or may not be revealed by an
inspection of the Premnises, all existing roads and public utilities; reservations, exceptions,
casements and restrictions, both of record and not of record; any applicable laws; taxes and
assessmments, both general and special, which become due and payable after the date of
conveyance and which Grantee assumes and agrees to pay.

AND, FURTHER SUBJECT TO those specific reservations, conditions and/or
exceptions made by and in favor of Southern Pacific Transportation Company, its
successors and assigns, in the Prior Deed, which may affect the hercinbefore described
portion of the properties conveyed thercin and thereby.

TO HAYE AND TO HOLD the same unto Grantee and Grantee’s heirs,
successors and assigns forever,

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY
DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE
LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS
INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PROPERTY
SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING
DEPARTMENT TO VERIFY APPROVED USES. [ORS 93.040(1)]

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE
WITHIN A FIRE PROTECTION DISTRICT PROTECTING STRUCTURES. THE
PROPERTY IS SUBJECT TO LAND USE LAWS AND REGULATIONS, WHICH, IN
FARM OR FOREST ZONES, MAY NOT AUTHORIZE CONSTRUCTION OR
SITYING OF A RESIDENCE AND WHICH LIMIT LAWSUITS AGAINST FARMING
OR FOREST PRACTICES AS DEFINED IN ORS 30.930 IN ALL ZONES BEFORE
SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITL.E TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR

COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES AND
EXISTENCE OF FIRE PROTECTION FOR STRUCTURES.

Grantee ecknowledges that Grantor is operating (and will continue to operate) a
railroad upon its adjoining property, and recognizes that such operation may create some
noiscs and vibrations effecting the Premises. Grantee accepts the Premises subject to such
noises and vibrations, and hereby covenants to release Grantor from all liability, cost and
expense resulting therefrom.

@oo3
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Grantee acknowledges that the Premises herein conveyed are adjacent and

»  comtiguous to Grantor’s mainline or passing track(s), right of way and/or yard operations,

1 with increased exposure to hazards or dangers from railroad accidents or derailment and

| potential injury to business invitces, guests and/or cmployees of Grantee and others from

+  and on the Premises, including resultant loss of business or revenue, and in further

i consideration for this conveyance, Grantee: (a) expressly assumes all responsibility to keep

*  all personal property, equipment, and personnel of Grantee, and any business or social
invitees of Gramnice, off of and away from Grantor’s adjacent railroad property and
operations, and (b) assumes, and also agrees to defend, indemnify and hold Grantor
harmless from: any claims for death of or personel injury to any person(s), or loss of or
damage to any property, including death of or injury to any employes(s) of either Grantor
or Grantee and loss of or damage to any property of Grantor or Grantee, cither (i) occurring
on the adjacent railroad properxty and operations of Grantor, and arising directly or

t  indirectly from Grantee’s failure to keep such persons, propenty, oreqmpment off of said

adjacent railroad property and away from operations, or (ii) occurring on the Premises but

+  which arise directly, indirectly, or consequently from any train accident or rail car

. derailment on, or objects propelled from, said adjacent track(s); regardless of any

|  contributory or causally proximate fault, fajlure or negligence of Grantor: but only if said

. death, injury, damage or destruction would not have occurred but for Grantees presence on
the Premises.

; GRANTEE, by the acceptance hereof, hereby covenants and agrees with Grantor
that Grantor shall not: be required to erect or maintain any fences, railings or guard rails
along any boundary lines between the Premises and the adjacent land(s) of Grantor or of any
other company affiliated with Grantor; or be liable for or required to pay any part of the cost
or expense of erecting or maintaining such fences, railings or guard rails or any part hercof;
or be liable for any damage, loss or injury that may result by reason of the nonexistence or
the condition of any fences, railings or guard rails or the absence thereof. Grantee covenants
and agrees that it shall erect and forever maintain a fence along the northem (trackside)
boundary of the Premises, said fence or barricade to be subject to the approval of Grantor.

Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs,
legal representatives or assigns, shall maintain the existing drainage on the Premises in such
a menner as to not impair adjacent railroad right-of-way drainage and to not redirect or
increase the quartity or velocity of surface water runoff or any streams into said Grantor's

+  drainage system or upon the right-of-way or other lands and facilities of Grantor. If said

|  Premises or existing drainage are modified or improved, Grantee agrees to construct and
maintain, in accordance with all applicable statutes, ordinances, building and subdivision
codes, covenants and restrictions, an adequate drainage system from the Premises to the
nearest public or non-Grantor owned drainage or storm sewer system, in order to prevent the
discharge of roof, surface, stream and other drainage waters upon said right-of-way or upon
other adjacent lands and facilities of Grantor.
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Grantee accepts the Premises in "as is" condition as of the date of this conveyance.
Grantee expressly assumes all obligations, liability and responsibility for physical and/or
environmental condition of the Premises, prior to and including the date of conveyance, and
agrees to defend, protect, indemnify and hold Grantor harmless from any and all loss,
damages, snits, penalties, costs, liability, and/or expenses (including, but not limited to
1 reasonable investigative and/or legal expenses) arising out of any claim(s), present, past or
future, for loss or damage to any property, including the Premises, injuries to or death of any
person(s), contamination of or adverse effects upon the environment (air, ground or water),
or any violation of statutes, ordinances, orders, rules, or regulations of any governmental
entity or agency, caused by or resulting from presence or existence of any hazardous
meterial, hazardous substance, or hazardous waste in, on or under the Premises. Grantee
| acknowledges that the provisions of this paragraph and the condition of the Premises have
:  been considered as part of the consideration for this conveyance.

' The above covenants shall run with the title to the Premises conveyed, and bind
_ upon the Gramee, Grantee's heirs, legal representatives and assigns, of corporate successors
.  and assigns, and anyone claiming title to or holding Premises through Grantee,

The true and actual consideration paid for the transfer, stated in terms of dollars is
. One Hundred Twenty-Three Thousand and No/100 Dollars ($123,000.00).

Send tax statements to: BOHEMIA FOUNDATION, INC.
P.O. Box 10293
Eugene, Oregon 97440

In construing this Deed and where the context so requires, the singular includes
! the plural, and all grammatical changes shall be implied to make the provisions hereof
' apply equally to corporations and individuals.

In Witness Whereof, the said CENTRAL OREGON & PACIFIC RAILROAD,
INC. has hereunto set its seal, effective this 2 day of March, 2004.

. CENTRAL O PACIFIC RAILROAD, INC,
“
| /
Todd N. Cecil N
Vice President
(Acknowledgment on following page)
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STATE OF TEXAS )
) SS:
COUNTY OF BEXAR )

Before me, the undersigned, a Notary Public in and for said County, this 2%8ay of
March, 2004, came Todd N. Cecil, Vice President, on behalf of Central Oregon & Pacific
Railroad, Inc. and acknowledged the execution of the foregoing instrument.

Witness my hand and official seal.

for_

a
ame &h[’é; 0. Howsto

Residing in_15 ¢y County, Tx

My Commissior. Expires:
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Easement for Roadway Purposes

THIS Easement is made as of the _12¢h day of June, 2003 between Central
Oregon & Pacific Railroad, Inc., 2 Delaware corporation, (“Grantor™) with an address for the
purpose of this Agreement of 4040 Broadway, Suite 200, San Antonio, Texas 78209, and Copeland

Sand and Gravel, an Oregon corporation (“Grantee™) whose address is P.O. Box 608, Grants
Pass, Oregon 97526.

The Grantor for and in consideration of the sum of a one time fee of Two Hundred
Thousand Dollars and No Cents ($200,000.00) {and other valuable consideration] to it paid by
the Grantee, the receipt whereof is hereby confessed and acknowledged, does hereby grant unto
the Grantee, and unto its successors and assigns, an EASEMENT, on, along and over property
(hereinafter the “Property”) situated in Grants Pass, Josephine County, State of Oregon, near
Mile Post 475 as more particularly described in Exhibit A, attached hereto and made a part
hereof

The easement herein granted is for surface roadway purposes. Without limitation of the
foregoing, this grant shall include the right to install water pipelines, sewer pipelines, gas
pipelines, electrical, and telephone lines within the Property. Grantee shall use its best efforts to
locate said utilities as far from Grantor's tracks as possible.

RESERVING, however, unto the Grantor, its successors and assigns, the right to
construct at any and all times and to maintain railroad tracks, track appurtenances, fiber optic or
signal lines and facilities, pipe, telephone, and electric polc and wire lines, over, under and across
the Property, but in such a way as to not unreasonably interfere with Grantee’s use of the
Property for the purposes specified in this easement; it being understood that the rights so
reserved unto the Grantor, its successors and assigns, are retained along with the general right of
the Grantor, its successors and assigns, to the use of the Property for any purpose not inconsistent

with Grantee’s use of the Property, for the purposes herein defined, including, but not limited to
any and all general railroad purposes.

This Easement is also made SUBJECT to all outstanding leases, licenses and other
outstanding rights, all existing roads and public utilities; reservations, exceptions, easements and
restrictions of record including, but not limited to, those for pipe, telephone, electric and fiber
optic lines and the right of renewals and extensions of the same, and subject also to all other
conditions, limitations, restrictions, encumbrances, reservations or interests of any person of
record which may affect the Property.

This Easement is also limited to such rights as the Grantor may have in the Property and
is granted without warranty, express or implied. No damages shall be recoverable from Grantor
because of any dispossession of the Grantee or because of failure of, or defect in, Grantor’s title.

At all times during which this Easement remains in force, and subject to the provisions

herein concerning entry on Grantor’s property, and at Grantee’s own sole cost and expense,
Grantee shall, if so directed by Grantor’s General Manager, erect a continuous fence or barrier,

703357 0001230216 |



acceptable to Grantor, on or within the boundary of the Easement. Grantee shall not commence
construction of 1ts fence or barrier without Grantor’s written approval of its plan for the fence or
barrier, submitted to Grantor’s General Manager not less than 10 days before commencement of

construction. Grantor shall approve or disapprove of Grantee’s plan in Grantor’s own sole
discretion.

Except in the event of a bona fide emergency, Grantee shall not enter on Grantor’s
adjacent property or permit others to enter without written notice to Grantor’s General Manager
no less than 5 days prior to the proposed entry, for any purpose, including, without limitation,
installation, use, construction, maintenance, repair or removal of Grantee’s improvements within
the Easement. Grantor reserves the right to withhold consent to Grantee’s proposed entry or to
impose conditions on said entry in its own sole discretion.

Grantee, by the acceptance hereof, shall indemnify and hold Grantor harmless from any
and all damages, demands for damages, claims, causes of action, loss, costs, fees or expenses for
personal injury (including death) or property damage, to Grantor and any other person or entity,
including, without limitation, (2) loss, damage or injury to Grantor’s property, improvements or
equipment, and (b) the prescnce, discharge, spill or rclease of toxic or hazardous materials, as
defined by applicable municipal, state or federal statutes, laws or regulations, arising out of or in
any way relating to the existence of this Easement, the presence of Grantee’s improvements
within the Easement or use by, presence on, or activities relating to the Easement of Grantee or

any other person or entity, except to the extent caused by Grantor’s own, sole negligence or
intentional conduct.

Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs, legal
representatives or assigns, shall maintain the existing drainage on the Property in such a manner as
to not impair adjacent railroad right-of-way drainage and to not redirect or increase the quantity or
velocity of surface water runoff or any streams into said Grantor’s drainage system or upon the
right-of-way or other lands and facilities of Grantor.

In the event of any dispute concerning the terms of this Easement or effort to enforce the
Easement or any of its terms, the prevailing party in any litigation, arbitration, mediation or other
dispute resolution format, shall be entitled to recover from the other party, its costs, expenses and
attorney’s fees, including, without limitation costs of depositions and the fees of expert witnesses
whether or not used at trial, incurred before suit is filed, before, during and after any trial or other
proceeding and in any appeal therefrom.

Grantee shall pay for any increases in property taxes or assessments on the Property
resulting from Grantee’s use of the Property or from any improvements or structures placed
thereon by Grantee.

The Grantor and Grantee intend that, the real property rights conveyed by Grantor to
Grantee herein shall be dedicated to the City of Grants Pass, Oregon, or its designee, for use as a
public street and accessory development consistent with, and subject to the limitations contained
in, this agreement. This easement shall be assignable for this purpose.

703357 0001\230216 1



Grantee shall not assign this Agreement, without the prior written consent of Grantor,
which consent shall not be unreasonably withheld.

It is expressly made a condition of this Easement that if the Grantee, or its successors or
assigns, shall abandon the Property or any portion of the Property, for the purposes of this
Easement, the rights herein granted shall cease and terminate with respect to the portion of the
Property so abandoned, and the title to the Property shall be freed from the burden of this
Easement. It is further agreed that nonuse of the Property or any portion thereof, for the
purposes of this Easement for the period of one (1) year shall be deemed an abandonment of the
Property or portion thereof not used.

IN WITNESS WHEREOF, the Grantor and Grantee hereby acknowledge their respective
agreement to the terms and conditions contained herein, and have caused this easement
agreement to be duly executed below as of the date first herein written.

Central Oregon & Pacific Railroad, Inc.

~

Todd N. Cecil,
Vice President - Real Estate

ACKNOWLEDGMENT

STATE OF TEXAS )
) S8
COUNTY OF BEXAR )}
Before me, the undersigned, a Notary Public in and for said County, this ﬁqay of June,

2003, came Todd N. Cecil, Vice President - Real Estate on behalf of Central Oregon & Pacific
Railroad, Inc., and acknowledged the execution of the foregoing instrument.

Witness my hand and official seal.

; OFRCIAL SEAL
Haze! J, Baver
o oo Eipires
omi
Wy March 7, 2004

Printed Name /7262 Jé3%cazse,
Residing in_(H#Detu O _Couty, TEXAS

My Commission Expires: 7HR. Z &C&,t
3
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QUIT CLAIM DEED

KNOW ALL MEN BY THESE PRESENTS, That CENTRAL OREGON & PACIFIC
RAILROAD, INC., a Delaware corporation, hereinafter called "Grantor," for the consideration
heremnafter stated, does hereby release and quitclaim unto URBAN RENEWAL AGENCY OF
THE CITY OF TALENT, a municipal corporation with an address of P O. Box 445,Talent,
Oregon 97540, hercinafter called "Grantee,” all of that certain real property situated in the City of
Talent, County of Jackson, State of Oregon, as more particularly described as follows:

Being a portion of that land described in Document No 95-00050, Official Records
of Jackson County, Oregon, lying in Section 23, Township 38 South, Range 1 West,
Willamette Meridian, City of Talent, Jackson County, Oregon being more
particularly described as follows:

Beginning at the most Westerly corner of Parcel No. 2 per Partition Plat No. P-
118-1991, according to the Official Plat thereof, now of record, in Volume 2, Page
118 of "Record of Partition Plats" of Jackson County, Oregon, and filed as Survey
Number 12743 in the Officc of the Jackson County Surveyor; thence along the
Southwesterly line of that tract descnibed in Document No 98-15517, Official
Records of Jackson County, Oregon, North 42°26'24" West, 42.00 feet to the most
Westerly corner of said tract and the true point of beginning; thence along the
Northwesterly line of: said tract, North 47°30'00" East, 219.90 feet 1o the
Southwesterly line of Block “L”, Town of Talent, according to the official plat
thereof, now of record, in Jackson County, Oregon, thence along the
Southwesterly lines of Blocks “L" and “M", said Town of Talent, North 42°30'00"
West, 287.50 feet, to the most Easterly corner of that tract described in Document

ConStdinhons
$1¢2,831.60
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No. 01-17025, said Official Records; thence along the Southeasterly line thereof,
South 47°30'00" West, 149.60 feet to a point being 100 feet Northeasterly of when
measured at right angles to the centerline of Central Oregon & Pacific Main Track
as located and shown on said Survey No. 12743; thence parallel to and 100 feet
Northeasterly from said centerline, North 42°26'24" West, 200.00 feet to the most
Westerly corner of that tract described in Document No. 83-06584, said Official
Records; thence along the Northwesterly line thereof, North 47°30'00" East, 24.65
feet to the North line of Donation Land Claim No. 64, Township 38 South, Range
1 West, Willamette Meridian, Jackson County, Oregon; thence along said North
line, North 89°57'47" West, 128.34 feet to a point being 30 feet Northeasterly
from when measured at right angles to the centerline of said Main Track; thence
parallel to and 30 Northeasterly from said centcrline, South 42°26'24" East,
574.26 feet to the true point of beginning and containing 81283 square feet or
1.867 acres, more or less.

(the "Premises"), subject to all covenants, leases, licenses, conditions, restrictions, exceptions,
easements, rights-of-way, rights-of-access, agreements, reservations, encumbrances, liens and other
matters whether of record or not; any matters which would be disclosed by survey, investigation or
inquiry; and any tax, assessment or other governmental lien against the Premises.

AND, MORE SPECIFICALLY SUBJECT TO those exceptions and reservations contained in
that certain deed dated December 31, 1994 from Southern Pacific Transportation Company to the
Grantor which was recorded in the land records of Jackson County as Document No. 95-00050 on
January 3, 1995.

TO HAVE AND TO HOLD the same unto Grantee and Grantec's heirs, successors and assigns
forever.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS
INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS.
BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR
COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES. [ORS 93.040(1)]

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WITHIN A FIRE
PROTECTION DISTRICT PROTECIING STRUCTURES. THE PROPERTY IS SUBJECT TO
LAND USE LAWS AND REGULATIONS, WHICH, IN FARM OR FOREST ZONES, MAY
NOT AUTHORIZE CONSTRUCTION OR SITTING OF A RESIDENCE AND WHICH LIMIT
LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN ORS 30.930 IN
ALL ZONES BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON
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ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE
CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES AND
EXISTENCE OF FIRE PROTECTION FOR STRUCTURES.

Grantee acknowledges that Grantor is operating (and will continue to operate) a railroad upon its
adjoining property, and recognizes that such operation may create some noises and vibrations
affecting the Premises. Grantee accepts the Premises subject to such noises and vibrations, and
hereby covenants to release Grantor from all liability, cost and expense resulting therefrom.
Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs, legal
representatives or assigns, shall maintain the existing drainage on the Premises in such a manner as
to not impair adjacent raslroad right-of-way drainage and to not redirect or increase the quantity or
velocity of surface water runoff or any strcams into said Grantor’s drainage system or upon the
right-of-way or other lands and facilities of Grantor. If said Premises or existing drainage are
modified or improved, Grantee agrees to construct and maintain, in accordance with all applicable
statutes, ordinances, building and subdivision codes, covenants and restrictions, an adequate
drainage system from the Premises to the nearest public or non-Grantor owned drainage or storm
sewer system, 1n order to prevent the discharge of roof, surface, stream and other drainage waters
upon said right-of-way or upon other adjacent lands and facilities of Grantor.

Grantee, by the acceptance hereof, hereby covenants and agrees with Grantor that Grantor shall not:
be required to erect or maintain any fences, railings or guard rails along any boundary lines between
the Premiscs and the adjacent land(s) of Grantor or of any other company affiliated with Grantor; or
be liabie for or required to pay any part of the cost or expense of erecting or maintaining such
fences, railings or guard rails, or any part hereof; or be liable for any damage, loss or injury that may
result by reason of the non-existence or the condition of any fences, railings or guard rails or the
absence thereof. Grantee covenants and agrees that it shall erect and forever maintain a fence along
the trackside boundary of the Premises, said fence or barricade to be subject to the approval of
Grantor's General Manager.

Grantee, by the acceptance hereof, expressly acknowledges that Grantee is buying the Premises in
an "AS IS" condition and that Grantee has relied upon its own independent investigation of the
physical condition of the Premises. Grantee hereby releases Grantor and Grantor's shareholders,
officers, directors, agents and employees from all responsibility and liability regarding the condition
(including, but not limited to, the physical condition or presence of hazardous materials), valuation
or utility of the Premises.

The above covenants shall run with the title to the Premises conveyed, and bind upon the Grantee,
Grantce's heirs, legal representatives and assigns, or corporate successors and assigns, and anyone
claiming title to or holding Premises through Grantee.
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The true and actual consideration paid for the transfer, stated in terms of dollars, is One Hundred

Eighty-two Thousand Eight Hundred Eighty-seven and No/100 Dollars ($182,887.00). (ORS
93.030)

In construing this Deed and where the context so requires, the singular includes the plural, and all

grammatical changes shall be implied to make the provisions hereof apply equally to corporations
and individuals.

IN WITNESS WHEREQF, the Grantor has executed this instrument this ﬂ day of March,
2003, if a corporate Grantor, it has caused its name to be signed and its seal affixed by its officers
duly authonzed thereto by order of its Board of Directors.
Ja
cksol;z gg:rrgga()regon GRANTOR: CENTRAL OREGON & PACIFIC
OFFICIAL RECORDS RAILROAD, INC.

MAR 2 7 2003
2:20 PA

By

W, Todd N. Cecil, Vice President - Real Estatc
COUNTY CLERK

STATE OF TEXAS )

) ss.
COUNTY OF BEXAR )

On this @] _day of “Ieq ch , in the ycar 2003, before me %ggz ¢ //Qgskza
Notary Public in and for the County of Bexar, State of Texas, personally a Todd N. Cectl,

known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) who
executed the within instrument as Vice President for Central Oregon & Pacific Railroad, Inc.,

therein named and acknowledged to me that such corporation executed the within instrument
pursuant to 11s By-laws or a Resolution of its Board of Directors.

0 Hartyn

Notary Public

My Commission Expires: _4:214/ -33 2006

KELLY C, HOUSTON

4 frelbrt  uv COMMISSION EXPIRES
- T 30, 2008
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QUIT CLATM DEED

KNOW ALL MEN BY THESE PRESENTS, Tint CENTRAL OREGON & PACIFIC
RAILROAD COMPANY, INC., a Delaware corporation, hercinafier callod "Grantor,” [or the
consideration hereinafler stated, does herchy releass apd quiclaim unio GOLD ENTERPRISES,
INC., a corporation of the State of Orcgon, with an sddress of P.O. Box 1974, Kinmath Falls,
Oregon 97601, hercinafter called “Grantee,” all of that certain real property situstod in the City of
Gold Hill, County of Jackson, State of Oregon, 53 more particulnrly described as foliows:

A parcel of land lying botween Ficst Suect, West and Fourth Street, West in the
City of Gold Hill, Jackson County, Oregon, {n Seetion 22, Township 36 South,
Range 3 Wesl of the Willameite Meridisn in Jacksan County, Oregon, described
as follows: Beginning at the sountherly right of way lin¢ of the Southem Pacific
Railroad and the northerly nghy of way line of the Oregon Staie Highway #234;
thence Nogth 77°20700™ West 998,78 fect to the-centerline of snid Fourth Street;
thence South 12°90700" Wesl 180.00 feet, nlong said centcriine, 1o the northerty
line of Second Avenue and the casement linc granted to the State of Oregon, by
instrument recorded in Volume 202 Page 561 of the Decd Records of Jackson
County, Oregon; thence South 77°20°00™ East 550.00 fect, along saud right of way
ling, thence, along & curve with rudius of 341,03 feex to the lefi, being also the
norherly right of way of Qregon State Highway §234, a distance of 141.04 feet;
thence Nowth 78°47° 57" East, along said right of way linc, 182,49 Feel; thence
Nortl 74*317°00™ East 16.00 feet to the point of beginning. EXCEPTING
THEREFROM any portion lying within Block Twenty (20) of the City of Gold

m&;mm&my.mmmdehomﬁdplﬂmnwﬂmof
record.

(Code 6-), Account #1-65271-1, Map #363W22BA, Tax Lot #5400)

{ibe "Premises™), subjcct In_allewmns.lem. licenses, conditions, restriclions, exceptions,
easements, righte-of-way, riphts-of-access, agreements, reservations, encumbrances, liens and other
enatters wholher of record or not, any mattcrs which would be disclosed by survey, investigation or
inquiry; and noy tax, asscasment o1 other governmental lien against the Promises,

AND, MORE SPECIFICALLY SUBJECT TO those cxcepiions and reservations contained in
that ecriain deed dated December 31, 1994 from Southem Pacific Transpottation Compeny 10 the

Graoior which was recgeded in the land records of Jacksan County as Docoment No, 95-00050 on
Joouary 3, 1995.

TILIL 4D NOSYOVP $¥eT PiL TG XVd 9L:3T ant vo0z/eY/L0
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TO HAVE AND TO HOLD the same wato Grentre and Grantee's beirs, successors and assigns
forcver,

THIS INSTRUMENT WILL NOT ALLOW USE OF THB PROPERTY DESCRIBED IN THIS
INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS.
BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR
COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES. [ORS 93.040(1))

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WITHIN A FIRE
PROTECTION DISTRICT PROTECTING STRUCTURES. THE PROPERTY IS SURJECT TO
LAND USE LAWS AND REGULATIONS, WHICH, INFARM OR FOREST ZONES, MAY
INOT AUTHORIZE CONSTRUCTION OR. SITTING OF A RESIDENCE AND WHICH LIMIT
LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN ORS 30.930 IN
ALl ZONES BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON
ACQUIRING FEE TTTLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE
CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES AND
EXISIENCE OF FIRE PROTECTION FOR STRUCTURES.

Grontee acknowlcdgey that Grantor is operating (and will continue to operate) a rallroad upon its
adjoining propesty, snd rooognizes that sueh operation may cnsate some ooiscs and vibrations
affecung the Premises, Grantee accepts the Premiscs subject to such noiscs and vibeations, xnd
hexeby covenants to release Grantor from all Liability, cost and expense revulting therefrom.

Grantes, by the accopance hereof, bacby covenants that it, its sucoessors, beirs, legal
representatives or assigna, shall maintngn the cxisting drainsgo on the Premiscs in such a manoer 83
10 not impair adjacent milroad right-of-way drainage and to not jodirect or lncrense the quontity or
velocily of surface waier runofF or any strenms into sajd Grantoy's drainage system or upon the
right-of-way or other Jands and [acilivies of Grmtcr, I said Premises or existing drminage are
modified or improved, Grantoe agrees 1o coastruct and maintain, in secordance with all applicable
staluics, ordinances, building and subdivision codey, covenants and resizictions, an adequalc
dreinage system from the Premizes 10 the nearest public or non-Gramtor owned dminege or storm:
sewer system, in order to prevent the discharge of roof] surface, stresn and other drainuge walers
upon said right-of-way or upen ollier adjacent kaods and facilities of Grantor.

Gmm_.hﬂnm:phwehemoﬁhmhquﬂsudwwiﬁﬁnﬂuhl&uwshﬂm:
be roquired to éxéct or maininin any fmces, roiliogs or gused sils Rlong any boundary lines between
the Premlses and the adjacent tand(s) of Grantor or of sy other company affiliated with Grenter: of
be lisble for or requircd to pay any part of the cost or expense of crectiog or maintaining such
Fences, railings or guard rails, or any pact hereof: or be linble for any damage, Jogy or infury that may
result by reason of the non-existence or the condition af any fences, railings or gusrd ralls or the

BUDSLOGE FTILIL "dD NOSMOVL PPeT PLL TvS XVd 9€:2T 3NL v002/¢1/L0
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Grantea, by the acceplanee heroof, oxpressly ncknowledges that Grenee is buying the Premises i
an "AS IS” condilion and thal Grantee hax relied upon its own indepondent investigation of the
physical copdition of the Premuscs.

The above covenans shall run with the tiile to the Premises conveyed, and bind upon the Grantee,
Grantcr's heirs, legnl sopresentatives and asslgns, or corporatc successors and assigns, and mnyone
claiming titie 1o or hoklng Premises through Grantee,

“The trvw and sctual consideration paid for the ransfer, swated In terms of dollars, is Two Hundrod
Tharzand Dollars ($200,000.00). (ORS 93.030)

I construing this Deed and where the context so requires, the singular includes the plural, and all
gremmatical changeg shall be implied to make the provisions hereof apply equally to corporations
IN WITNESS WHEREOF, the Gramtor has exeruied this insseurend this 20th doy of September,

2002; if u corporaie Grantor, it has eeused fis name to be signed and its scal affived by its officery
duly authorized thereto by order of its Board of Directors,

GRANTOR: CENTRAL OREGON & PACIFIC
*  RAILROAD,

[

Todd N. Cecil
Vice President - Real Estate,

(Notary Acknowledgment oo following page)
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STATE OF TEXAS )
¥,

COUNTY OF BEXAR )

On this 20th day of Seplmh.hMyum.bdu:mMﬂ; ichsled

a Notaty Public in and for the County of Bextar, Statc of Texnas, personally appeared

» “i i
knmm;:(orglo:vdbmmmfhﬁsduhwuﬂum)mzhmw;(rrmz-m"
m.mmd:um:ﬁmwmmn mmmﬂn&Mfmmn -
pursuaat 1o its by-laws or a resolution of ns Board of Directors. xecied he )
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After Recording Return to:

Kay Mary Larson/Larry M. Larson
3890 Vine Maple Drive
Eugene, OR 97405

Send Tax Statements To:
Kay Mary Larson/ Larry M Larson

3890 Vine Maple drive
Eugene, OR 97405

IPROPERTY LINE ADJUSTMENT DEED)

The parties to this transier are  CENTRAL OREGON & PACIFIC RAILROAD, INC,, a Delaware
corporation, Grantor, and KAY MARY LARSON and LARRY M LARSON, Wife and Husband,
Grantees. The parties are joining in this transfer to adjust the property line along their shared boundary to
comply with the City of Veneta Land Use Regulations and the provisions of ORS 92.190(4).

Grantor received title to its property (railroad right-of-way for the Coos Bay Branch) by that
certain Quitclaim Deed recorded January 3, 1995, Reel 2026R, Reception No. 9500017, Lane County
Official Records. The legal description of that portion of Grantor’s property affected by, and prior to, this
property line adjustment is contained in that deed recorded October 16, 1911, in Book 94, Page 54, Lane
County Oregon Dced Records.

Grantees received title to their property by that certain Deed dated October 26, 1995 and recorded
December 1, 1995, Reccption No 9569168, Lane County Officia) Records, and by that certain Decd
dated February 15, 2000 and recorded February 18, 2000, Reception No. 200009713 and the legal
description of the Grantees’ property prior to this property linc adjustment is containcd therein.

For the purposc of accomplishing this property line adjustment, Grantor does hercby release and
quitclaim to Grantces that portion of Grantor's property described in Exhibit A (Subject Property).

The legal description of Grantor's property after this property linc adjustment is as follows:

That strip of land of variablc width conveyed by decd recorded October 16, 1911 in Book 94,
Page 54, Lane County Oregon Deed Records, excepting therefrom that parcel of land described
in Exhibit A and that parcel of land conveyed by Grantor to Territorial West, LLC by deed
recorded May 16, 2000, Reception No. 2000027619, Lanc County Oregon Deed Records,

The legal description of Grantec’s property after this property line adjustment is contained in the
attached Exhibit B.

The portion of the legal description that depicts the new adjusted property line between Granta’s
property and Grantee’s property is underlined on Exhibit A.



THIS INSTRUMENT WILL NOT ALLOW USE O IHE PROPERTY DESCRIBED IN THIS
INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND
REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON
ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE
APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VLRIFY USES.

Grantee, by acceptance of this Deed, covenants that it, and its successors and assigns, shall
maintain the existing drainage on the subject Property 1n such a manner as to not impair adjacent railroad
right-of~way drainage and to not redirect or increase the quantity or velocity of surface water run off or
any streams into Grantor’s drainage system or upon right-of-way If the Subject Property or existing
dramnage are modified or improved, Grantee agrees to construct and maintain, in accordance with
applicable statutes, ordinances. building and development codes, an adequate drainage system from the
Subject Property to the nearest public or non-Grantor owned drainage or storm sewer system, in order to

prevent the discharge of roof, surface, stream and other drainage waters from the Subject Property upon
railroad nght-of-way.

By acceptance of this Deed, Grantee covenants that Grantor shall not. be required to erect or
maintain any fences, railings or guard rails along the boundary licns between the Subject Property and the
adjacent land of Grantor or any other company affiliated with Grantor; be liable for or required to pay any
part of the cost or expense of erecting or mamntaining such fences, railings or guard rails, or any part
thereof’, or be liable to Grantee for any loss or injury that may result by reason of the nonexistence or the
condition of any fences, railings or guard rails, or the absence thereof.

The true constderation for this conveyance is Thirty Thousand and No/100 Dollars ($30,000.00)
4
Dated this 24 day of May, 2001
Central Oregon & Pacific Railroad, Inc.

Todd N Cecil
Vice President — Real Estate

Larry M. Larson

Kay Mary Larson

(Acknowledgments Follow)



STATE OTF TEXAS
COUNTY OF BEXAR

On this the 2 ‘/#‘ day of May, 2001, there appeared beforc me the above named Todd N Cecil,
the Vice President-Real Estate of Central Oregon & Pacific Railroad, Inc, a Delaware corporation and
he/she acknowledged that the foregoing instrument was exccuted on behalf of said corporation and that
said instrument was his/her voluntary act and deed.

Dorothy Nicholson

Notary Public for Texas / /
My Commission expires 6: g,/ 2002

STATE OF OREGON
COUNTY OF LANE
This instrument was acknowledged before me this day of May, 2001, by Kay Mary
Larson
Notary Public for Oregon
My Commission Expircs:
STATE OF OREGON
COUNTY OF LANE
This instrument was acknowledged before me this day of May, 2001, by Larry M.
Larson.

Notary Public for Oregon

My Commission Expires:




[After Recording Retumn o, Until a change is requcsied, all tax statements shall

be sent to the following address

MasterBrand Cabinets, Inc

OREGON STATUTORY QUITCLAIM DEED

CENTRAL OREGON & PACITIC RAILROAD, INC., a Delaware corporation, Grantor, rcleases and
quitclaims to MASTERBRAND CABINETS, INC , Grantee, all right, title and interest in and to the
real property described on Exhibit A, attached hereto and by reference madc a part hereof
(hereinafter referred to as “Premuses™).

Subject 1o and excepting:

I.

The following standard exceptions contained in title insurance binders:

Taxes or assessments which are not shown as existing liens by the records
of any taxing authornty that levies taxes or assessments on real property or
by the public record; proceedings by a public agency which may result in
taxes or assessments, or notions of such proceedings, whether or not shown
by the records of such agency or by the public record.

Any [acts, rights, mnterests, or ciaims which are not shown by the public
records but which could be ascertained by an inspection of satd land or by
making inquiry of persons in possession thereof

Eascments, or claims of eascment, not shown by the public records;
reservations or exceptions in patents or 1n Acts authorizing the issuance
thereof; water rights, claims or title to water.

Any lien, or right to a lien, for services, labor or material heretofore or
hereafter furnished, imposed by law and not shown by the public records.

Discrepancies, conflicts in boundary lines, shortage in area, encroachments
or any other facts which a correct survey would disclose.

All existing roads and public utilities; reservations, exceptions, easements

and restrictions of record; and any applicable laws.

1.1
12
13
1.4
1.5
2.
3.

Rescrvations made by Southemn Pacific Transportation Company in its

Quirtclaim Deed to Central Oregon & Pacific Railroad, Inc , dated December 31,
1994, which was recorded in Josephine County Official Records as Document No
95-00077, and corrected by Document 97-10013.

OREGON STATLTORY QUITCLAIM DEED Page 1




4, RESERVING unto Grantor, its lessees, designees, successors, and assigns,
an exclusive easement to continue using the Premises for a period of minety (90)
days from the date hereof for the purpose of removing all rails, rail switches and
railroad ties from the Premises.

Tax Account Number: Y2 -y/8 /074

The true consideration for this conveyance is $180,000.00.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS INSTRUMENT TN
VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS. BEFORE SIGNING OR
ACCEFIING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PROPERTY SHOULD
CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY
APPROVED USES AND TO DETERMINLE ANY LIMITS ON LAWSUITS AGAINST FARMING OR FOREST
PRACTICES AS DEFINED IN ORS 30 930.

DATED this |S ™ day of December, 2000.

CENTRAL OREGON & PACIFIC
RAILROAD, INC.

By: ’ —
Todd N. Cecil, Vice President-Real Estate

STATE OF TEXAS )

) ss.
County of Bexar )

The foregoing instrument was acknowledged before me, a notary public in and for the County of
Bexar, State of Texas, this gf day of December, 2000, by Todd N. Cecil, known to me (or
proved to me on the basis of satisfactory evidence) to be the person who executed the within
instrument as Vice President-Real Estate, Central Oregon & Pacific Railroad, Inc., and
acknowledged to me that such corporation executed the within instrument pursuant to its bylaws

or a resolution of its board of directors f 2 Z

Notary PublicYor Texas /
My Commission Expires:_ 3, 1-’/ 200

OREGOM STATUTORY QUITCLAIM DEED Page2
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Fle

222526/EU00-9053 MMM
The puhies (o this harsfer are CENTRAL OREGON & PACIFIC RAILROAD, INC., a

Delawaie coipoiation, Grantor, and TERRITORIAL WEST, L L C, an Otegon limted liability
company, Grantee The paities are joining in this transfer to adjust the property line along their

shared boundary 10 comply with the City of Veneta Land Use Regulations and the provisions of
ORS 92 190(4)

Grantor received title 10 1ts property (railroad nght-of-way for the Coos Bay Bianch) by that
certam Quitclaim Deed recorded January 3, 1995, Reel 2026R, ReceptionNo 9500017, Lane County
Oflicial Recotds The legal description of that portion of Grantor’s property affected by, and prior
to, this property line adjustment is contained in that deed recorded October 16, 1911, in Book 94,
Page 54, Lane County Oregon Deed Records

Grantee received title to s pioperty by thal certain Warianty Deed 1ecorded September 2,
1998, Recl 2459R, Reception No 9870096, Lane County Official Records, and the legal description
of the Grantee’s propeily piior 1o this property hine adjustment 1s contained theiein,

I-ar the puipose af accomphshing this property line adjustment, Grantor does hereby release
and qwichum 1o Grantee that porhon of Grantor s property descnibed in attached Exhibit A (Subject
Property)

The legal desciiption of Grantor's propeity alter this property line adjustment is as follows

That strip of land of variable widch conveyed to Willamette Pacific Railroad
Company by deed recorded October 16, 1911, in Book 94, Page 54, Lane
County Otegon Deed Records, excepting therefrom that paicel of land
described in Exhibit A,

The legal desciiption of Grantee's property afler this property line adjusiment is conlained
tn attached Exhibit B

Propeity Line Adjustment Deed - | S VTRRIW L sputess\Ralien vy bne ad) wpd



The poition ol the legal descripuo:f that depicts the new adjusted property line between
Geantor’s propeily and Grantee's propeity 1s undethined on Exhibit A

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS
INSTRUMENT [N VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS
BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PROPERTY SHOULD CHECK WITH TIIE APPROPRIATE CITY OR COUNTY
PLANNING DEPARTMENT TO VERIFY USES

Grantee, by acceptance of this Deed, covenants that it, and its successors and assigns, shall
maintain the existing diainage on the Subject Property in suck: a manner as to not impair adjacent
raili oad right-of-way drainage and to not redirect or increase the quantity or velocity of suiface water
run off or any streams into Grantor's drainage system or upon the right-of-way 1f the Subject
Property or existing drainage are modified or improved, Grantee agrees to construct and maintain,
i accordance with applicable stalutes, ordinances, huilding and development codes, an adequate
dramnage system [1om the Subject P1opeity 1o the nearest public o1 non-Giantor owned diainage o1
stonn sewer system, m order 10 prevent the dischatge of roof, surface, siream and other drainage
waters {rom the Subject Property upon the railroad right-of-way

By acceptance of tius Deed, Grantee covenants that Grantor shail not be required to erect
ar mamtain any lences, railings o1 guaid 1ails along the boundary lines between the Subject Piopeity
and the adjacent land ol Giantor o1 any other company afliliatcd with Grantor, be liable for os
tequired to pay any part of the cost or expense of erecting or mataimning such fences, railings or
guard rails, or any part thercof, or be liable to Grantee for any loss or injury that may result by reason
ol the non-custence o1 the condition of any fences, railings or guard rails, or the absence thereof

The truc consideration for this conveyance is $57,000

Dated this (’b“‘day of  May , 2000
1

Central Oregon & Pacific Railroad, Inc.

Tntle\)'&u_ P(ﬂ-s'-d.u\r\ ~Rao T, ’m-\x_,_

Tervitorial West, L.L.C.
) 4
L S
N O AL,
Glenn B Watters, MembeF
(Acknowledgments Follow)

Pioperty Line Adjustment Deed - 2



STATE OF TEXAS )
) ss
County of Bexa )

On this -'"L day of My . 2000, theie appeared before me the above named
Teodd oJ.Cocd Cthe i le orenided -Zogl Ba@bTentral Oregon & Pacific
Railioad, Inc., a Delaware corporation, and he/she acknowlcdged that the toregoing instrument was
executed on behalf of said corporation and that said instrument was his/her voluntary act and deed

e Ry 1 AL

MeTAny Plivic ro TRUL

iy Comm Akse? Cyprrey .'.!’./:,/\..onl--
STATE OF OREGON )
) 58
County of Lane )

This instrument was acknowledged before me this IS\‘L‘ day of ﬂﬂ# ,.2000, by

Glenn B Watters, as Member of Territorial West, L1.C

Notary Public for Oregon
My Comimission Expires:

OFFIGIAL
MEHDIE M MAYFIEI.D

GGJMISSION NO. 829595
COMMISSION EXPIRES DECEMBER

Propeity Line Adjustment Deed - 3



Afier Recording Retum to Until'a change 1s requesied, all 1ax statements shall

be sent to the following address

Medford Urban Renewal Agency

OREGON STATUTORY QUITCLAIM DEED

CENTRAIL OREGON & PACIFIC RAILROAD, INC., a Delaware corporation, Grantor, releases and
quitclaims to MEDFORD URBAN RENEWAL AGENCY, Grantee, all right, title and interest in and to

the real property described on Exhibit A, attached hereto and by reference made a part hereof
(hereinafter referred to as “Premises™)

Subject to and excepting:

1.

The following standard exceptions contained in title insurance binders.

1.1 Taxes or assessments which arc not shown as existing liens by the
records of any taxing authority that levies taxes or assessments on real
property or by the public record; proceedings by a public agency which
may result in taxes or assessments, or notions of such proceedings, whether
or not shown by the records of such agency or by the public record.

1.2 Any facts, rights, interests, or claims which are not shown by the
public records but which could be ascertained by an inspection of said land
or by making inquiry of persons in possession thereof

1.3 Easements, or claims of easement, not shown by the public
records; reservations or exceptions in patents or in Acts authorizing the
issuance thereof; water rights, claims or title to water,

1.4 Any lien, or right to a lien, for services, labor or material
heretofore or hereafter furnished, imposcd by law and not shown by the
public records.

1.5 Discrepancies, conflicts in boundary lines, shortage in area,
encroachments or any other facts which a correct survey would disclose.

All existing roads and public utilities; reservations, exceptions, easements

and restrictions of record; and any applicable laws.

Reservations made by Southern Pacific Transportation Company in its

Quitclaim Deced to Central Oregon & Pacific Railroad, Inc , dated December 31,
1994, which was recorded in Jackson County Official Records on January 3,
1995, as Document No. 95-00050.

Grantee, by the acceptance hereof, hereby covcnants that it, its successors,

heirs, legal representatives and assigns, shall maintain the existing drainage on the

OREGON STATUTORY QUITCLAIM DEED Page 1



Premises in such a manner as to not impair adjacent railroad right-of-way
drainage and to not redirect or increase the quantity or velocity of surface water
runoff or any streams into said Grantor’s drainage system or upon the nght-of-
way or other lands and facilities of Grantor. If the Premses or existing drainage
are modified or improved, Grantee agrces to construct and maintain, in
accordance with ail applicable statutes, ordinances, building and subdivision
codes, covenants and restrictions, an adequatc drainage system from the Premises
to the nearest public or non-Grantor owned drainage or storm sewer system, in
order to prevent the discharge of roof, surface, stream and other drainage waters
upon said right-of-way or upon other adjacent lands and facilities of Grantor.
This covenant shall run with the Premises, and shall be binding upon the
successors and assigns of Grantee.

5. Grantcee, by the acceptance hcreof, hereby covenants and agrees with
Grantor that Grantor shall not* (1) be required to erect or maintain any fences,
railings or guard rails along any boundary lines between the Premises and the
adjacent land(s) of Grantor or of any other company affiliated with Grantor; or (2)
be hable for or required to pay any part of the cost or expense of erecting or
maintaining such fences, railings or guard rails, or any part hereof. Grantee
covenants and agrees that it shall erect and forever maintain a fence along the
northern boundary of the Premises, said fence(s) to be subject to the approval of
Grantor’s General Manager This covenant shall run with the Premises, and shall
be binding upon the successors and assigns of Grantee.

6 RESERVING unto Grantor, and 1ts lessees, designees, successors, and
assigns, the ownership of all existing signal and communications equipment,
crossing wamning and protection devices, and other ancillary facilities located
above, below and upon the Premises (hereinafter the “Equipment™), along with an
exclusive easement for the operation, use, maintenance, repair, removal, and all
additional actions rciated to the existence of the Equipment.

7. RESERVING unto Grantor, its lcssees, designees, successors, and assigns,
an exclusive easement to continue using the Premises for a period of ninety (90)
days from the date hereof for the purpose of removing all rails, rail switches and
railroad ties from the Premises.

Tax Account Number:

The true consideration for this conveyance is $545,870.00.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBLD IN THIS INSIRUMENT IN
VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS. BEFORE SIGNING OR
ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FCL TITLE TO THE PROPERTY SHOULD
CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY

APPROVED USES AND TO DETCRMINE ANY LIMITS ON LAWSUITS AGAINST FARMING OR FOREST
PRACTICES AS DEFINED IN ORS 30.930.

OREGON STATUTORY QUITCLAIM DEED Page 2
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"
DATED this 22 _ day of December, 1998

CENTRAL OREGON & PACIFIC
RAILROAD, INC,

ay. T QO

Todd N. Cecll, Director-Real Estate
RailTex, Inc., as agent

STATE OF TEXAS )
) ss.
County of Bexar )

The foregoing instrument was acknowledged before me, a notary public 1n and for the County of
Bexar, State of Texas, this 22*°day of December, 1998, by Todd N Cecil, known to me (or
proved to me on the basis of satisfactory evidence) to be the person who cxecuted the within
instrument as Director-Real Estate, RailTex, Inc, as agent for Central Oregon & Pacific
Railroad, Inc., and acknowledged to me that such corporation executed the within instrument
pursuant to its bylaws or a resolution of its board of directors.

D enitty Ik Hagd

Notary Public fdr Tcxas / /
My Commission Expires. 3f+fr002-

OREGON STATUTORY QUITCLAM DEED Pape 3



QUIT CLAIM DEED

KNOW ALL MEN BY THESE PRESENTS, That CENTRAL OREGON & PACIFIC RAILROAD, INC.,
a Delaware corporation, hereinafter called "Grantor," for the consideration hercinafter stated, does hereby release
and quitclaim unto FRAN MAR COMPANY, a limited partnership, with an address of 39560 Sievenson Place,
Suite 118, Fremont, California 94539, hereinaftercalled "Grantee,” all of its right, title and interest in and to that
certain real property situated m the City of Grants Pass, County of Josephine, State of Oregon, as morc
particularly described 1n “Exhibit A” attached hereto and hereby made a part hercof (the "Premises"), subject to
all existing roads and public utilitics, and reservations, exceptions, and restrictions of record.

And, more specifically, subject to reservations made by Southern Pacific Transportation Company in 1ts deed to
Grantor dated December 31, 1994 which was recorded in Josephine County Official as Document 97-00077, as
corrected by DocumentNo 10013.

Reserving unto Grantor, and its lessees, licensces, designees, successors, and assigns, the ownership of all
existng rairoad-related signal and communications equipment, ¢rossimg wamning and protection devices, and
other ancillary faciliies located above, below and upon the Premises (hercinafier the "Equipment”), along with
a non-exclusive casement for the operation, use, mamntenance, repair, removal, and all additional actions
related 1o the existence of the Equipment

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PREMISES DESCRIBED IN THIS INSTRUMENT
IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS. BEFORE SIGNING OR
ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PREMISES
SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO
VERIFY APPROVED USES AND TO DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING
OR FOREST PRACTICES AS DEFINED IN ORS 30.930.

Grantee, by the acceptance hereof, hereby covenants and agrees with Grantor that Grantor shall not be required
by Grantee to erect or maintain any fences, railings or guard rails along any boundary lines between the Premises
and the adjacent land(s) of Grantor or of any other company affiliated with Grantor; or be liable for or required to
pay a?y part of the cost or expense of erecting or maintaining such fences, railings or guard rails, or any part
hereof.

Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs, legal representativesor assigns,
shall maintain the existing drainage on the Premises in such a manner as to not impair adjacent raiiroad right-of-
way drainage and 10 not redirect or increase the quantity or velocity of surface water runoff or any streams into
said Grantor's drainage system or upon the right-of-way or other lands and facilities of Grantor 1f said Premises
or existing drainage are modified or improved, Grantee agrees to construct and maintain, 1n accordance with all
applicable statutes, ordinances, building and subdivision cades, covenants and restrictions, an adequate drainage
system from the Premises to the nearest public or non-Grantor owned drainage or storm sewer system, in order to
prevent the discharge of roof, surface, streamn and other drainage waters upon said right-of~way or upon other
adjacent lands and facilities of Grantor. This covenant shall run with the Premises, and shall be binding upon the
successors and assigns of Grantec.

TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs, successors and assigns forever.

The true and actual consideration paid for the transfer, stated n terms of dollars, is SEVEN HUNDRED
THIRTY-FIVE THOUSAND DOLLARS ($735,000.00).(ORS 93.030)

In construing this Deed and where the context so requires, the singular sncludes the plural, and all grammatcal
changes shall be implied to make the provisions hereof apply equally to corporations and individuals. The
provisions of this deed shali be construed under the laws of the State of Oregon



IN WITNESS WHEREOF, the Grantor has executed this instrument this 29th day of September, 1998; if a
corporate Grantor, it has caused its name to be signed and 1ts seal affixed by its officers duly authorized thereto by
order of its Board of Directors

GRANTOR: CENTRALOREGON & PACIFICRAILROAD,INC.

By:

Todd N. Cecil, Director-Real Estate
RailTex, Inc, as agent

STATE OF TEXAS
COUNTY OF BEXAR

On this 29* day of September, in the year 1998, beforec me, Dorothy Nicholson, a notary public in and for the
County of Bexar, State of Texas, personally appeared 1o0dd N. Ceeil, known to me (or proved to me on the basis
of satisfactory evidence)to be the person(s) who executed the within instrument as Dircctor-Real Estate, RaiiTex,
Inc., as agent for Central Oregon & Pacific Railroad Company, Inc., therein named and acknowledged to me that
such corporation executed the within instrument pursuant to its by-laws or a resolution of its board of directors.

Dosthy b bur

/ Notary Public

My Commission Expires: 3/ 2 /ecoi-




QUIT CLAIM DEED

KNOW ALL MEN BY THESE PRESENTS, That CENTRAL OREGON & PACIFIC RAILROAD,
INC., a Delaware corporation, heremnafter called "Grantor,” for the consideration hereinafter stated, docs
hereby quit-claim unto G & 1 INVESTMENTS, an Oregon general partnership individual, with an address
of 580 Southeast Oak Street, Roseburg, Oregon 97470, heremnafter called "Grantee," all of that certain real
property situated n the City of Roseburg, County of Douglas, State of Oregon, as morc particularly
described in the Exhibit "A" attached and hereby made a part hereof, (the "Premiscs"), subject to all
covenants, conditions, restrictions, exceptions, easements, riphts-of-way, nghts-of-access, agreecments,
reservations, encumbrances, liens and other matters as the same may be of record; any matters which would
be discloscd by survey, investigation or inquiry, and any tax, assessment or other governmental lien agamst
the Premises.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PREMISLS DESCRIBED IN THIS
INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS.
BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PREMISES SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY
PLANNING DEPARTMENT TO VERIFY APPROVED USES AND TO DETERMINE ANY
LIMITS ON LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN ORS
30930

Grantec acknowledges that Grantor 15 operating (and will continue to operate) a railroad upon its adjoming
property, and recognizes that such operation may create some noises and vibrations affecting the Premises
Grantee accepts the Premises subjcct to such noises and vibrations, and hereby covenants to release Grantor
from all hability, cost and expense resulting therefrom. This covenant shall run with the Premises, and shatl
be binding upon the successors and assigns of Grantee.

Grantee, by the acceptance hereof, hereby covenants and agrees with Grantor that Grantor shall not' be
required to erect or maintain any fences, railings or guard rails along any boundary lines between the
Premises and the adjacent land(s) of Grantor or of any other company affiliated with Grantor; or be liable
for or required to pay any part of the cost or expense of erecting or maintaining such fences, railings or
guard rails, or any part hereof, or be liable for any damage, loss or mmjury that may result by reason of the
non-existence or the condition of any fences, railings or guard rails or the absence thercof. Grantee
covenants and agrees that it shall erect and forever maintain a fence along the western boundary of the
Premuses, said fence or barricade to be subject to the approval of Grantor's General Manager. This covenant
is for the benefit of Grantor’s adjoining land, and shall run with the Premises and be binding upon the
successors and assigns in title of Grantee.

Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs, legal representatives or
assigns, shall mantain the existing dramage on the Premises in such a manner as to not impair adjacent
railroad right-of-way drainage and to not redirect or increase the quantity or velocity of surface water runoff
or any strcams nto said Grantor's drainage system or upon the right-of-way or other lands and facilities of
Grantor. If said Premises or existing drainage are modified or improved, Grantee agrees to construct and
maintain, in accordance with all applicable statutes, ordinances, building and subdivision codes, covenants
and restrictions, an adequate drainage system from the Premises to the nearest public or non-Grantor owned
drainage or storm sewer system, in order to prevent the discharge of roof, surface, stream and other drainage
waters upon said right-of-way or upon other adjacent lands and facilities of Grantor This covenant shail run
with the Premises, and shali be binding upon the successors and assigns of Grantee.

RESERVING unto Grantor, and its lessces, licensees, designces, successors, and assigns, the
ownership of all existing signal and communications equipment (including, but not limited to, towers,
underground and above ground cables, microwave dishes, antennas, efc ), crossing warning and protection
devices, and other ancillary facilitics located above, below and upon the Premises (hereinafter the
"Equipment™), along with an exclusive easement for the operation, usc, maintenance, relocation, repair,
removal, and all additional actions related to the existence of the Equipment.



TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs, successors and assigns forever.

The true and actual consideration paid for the transfer, stated in terms of dollars, 1s TWO HUNDRED
FIFTY TIIOUSAND DOLLARS ($250,000.00) (ORS 93.030)

In construmg this Deed and where the context so requires, the singular mcludes the plural, and all

grammatical changes shall be implied to make the provisions hereof apply equally to corporations and
individuals

IN WITNESS WHEREOF, the Grantor has executed this instrument this 16th day of December, 1996, if a

corporate Grantor, it has caused rts name to be signed and its seal affixed by its officers duly authorized
thereto by order of its Board of Directors.

GRANTOR: CENTRAL OREGON & PACIFIC
RAILROAD, INC.

== 2 A

Bruce M. Flohr, President

Attest QJ/M@—%M

Laura D. Davies, Sccretary

STATE OF TEXAS )
) ss.
COUNTY OF BEXAR )

On this 16th day of December, in the year 1996, before me, Amda b- ’\‘!(J'\Dl-” , & notary public
in and for the County of T2y , State of _ JeAldS__, persomilly appeared _Druce M_Flohy

known to me (or proved to me on the basis of
satisfactory evidence) to be the person(s) who executed the within instrument as resident

, therein named and acknowledged to me that such corporation
executed the within instrument pursuant to its by-laws or a resolution of 1ts board of directors.

- Jusha’s

U Notary Public

My Commussion Expires: O 3 %

ANGELA D. NICHOLS
MY COMMISSION EXPIRES

i -#3; October 13, 1698




BARGAIN AND SALE DEED

KNOW ALL MEN BY THESE PRESENTS, That CENTRAL OREGON & PACIFIC RAILROAD,
INC., a Delaware corporation, hereinafter called "Grantor," for the consideration hereinafter stated, does
hereby convey unto RODGER S. WHIPPLE, an individual, with an address of PO. Box 1537,
Jacksonville, Oregon 97530, herewafter called "Grantee,” all of that certain real property situated in the
City of Medford, County of Jackson, State of Oregon, as more particularly described in the Exhibit "A"
attached and hereby made a part hereof, (the "Premises"), subject to all covenants, conditions, restrictions,
exceptions, easements, rights-of-way, rights-of-access, agreements, reservations, encumbrances, liens and
other matters as the same may be of record; any matters which would be disclosed by survey, investigation
or inquiry; and any tax, assessment or other governmental lien against the Premses,

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PREMISES DESCRIBED [N THIS
INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS.
BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE
TITLE TO THE PREMISES SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY
PLANNING DEPARTMENT TO VERIFY APPROVED USES AND TO DETERMINE ANY
LIMITS ON LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN ORS
30.930.

Grantee acknowledges that Grantor is operating (and will continue to operate) a railroad upon its adjoining
property, and recognizes that such operation may create some noises and vibrations affecting the Premises.
Grantee accepts the Premises subject to such noises and vibrations, and hereby covenants to release Grantor
from all liability, cost and expense resulting therefrom. This covenant shall run with the Premises, and shall
be binding upon the successors and assigns of Grantee.

Grantee, by the acceptance hereof, hereby covenants and agrees with Grantor that Grantor shall not: be
requirced to erect or mantain any fences, railings or guard rails along any boundary lines between the
Premises and the adjacent land(s) of Grantor or of any other company affiliated with Grantor; or be liable
for or required to pay any part of the cost or expense of erecting or maintaining such fences, railings or
guard rails, or any part hereof; or be liable for any damage, loss or injury that may result by reason of the
non-existence or the condition of any fences, railings or guard rails or the absence thereof. Grantee
covenants and agrees that it shall erect and forever mantain a fence along the southern boundary of the
Premises, said fence or barricade to be subject to the approval of Grantor's General Manager. This covenant
is for the benefit of Grantor's adjoining land, and shall run with the Premises and be binding upon the
successors and assigns in title of Grantee.

Grantee, by the acceptance hereof, hereby covenants that it, its successors, heirs, legal representatives or
assigns, shall maintain the cxisting drainage on the Premises in such a manner as to not impair adjacent
railroad right-of-way drainage and to not redirect or increase the quantity or velocity of surface water runoff
or any streams into said Grantor's drainage system or upon the right-of-way or other lands and facilities of
Grantor. If said Premises or existing drainage are modified or improved, Grantee agrees to construct and
maintain, in accordance with all applicable statutes, ordinances, building and subdivision codes, covenants
and restrictions, an adeguate drainage system from the Premises to the nearest public or non-Grantor owned
drainage or storm sewer system, in order to prevent the discharge of roof, surface, stream and other drainage
waters upon said right-of-way or upon other adjacent lands and facilities of Grantor. This covenant shall run
with the Premises, and shall be binding upon the successors and assigns of Grantee.

RESERVING unto Grantor, and its lessees, licensees, designees, successors, and assigns, an
exclusive easement to continue occupying and using the Premises for any and all railroad purposes for a
period of ninety (90) days subsequent to the date of this deed.

TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs, successors and assigns forever.



The true and actual consideration paid for the transfer, stated 1 terms of dollars, is TWO HUNDRED
SEVENTY SIX THOUSAND DOLLARS ($276,000.00). (ORS 93.030)

In construing this Deed and where the context so requires, the singular includes the plural, and all
grammatical changes shall be imphed to make the provisions hereof apply equally to corporations and
individuals.

Py
IN WITNESS WHEREOF, the Grantor has executed this instrument this 2/ ~day of December, 1995; if a

corporate Grantor, it has caused its name to be signed and its seal affixed by its officers duly authorized
thereto by order of its Board of Directors

GRANTOR: CENTRAL OREGON & PACIFIC
RAILROAD, INC.

o T At

Bruce M. Flohr, President

sy

H.M. Irvin 111, Secretary

STATE OF TEXAS

COUNTY OF BEXAR

, efore m&l/ & 8"%‘“ a notary public

personally appeared
known to me (or proved to me on the basis of
the within instrument as

SUSAN K. EWITZER
e e 103t }
[
oc “ My Commission Expires:/ (et -




EXHIBIT A

TPAGE 1 OF 1
August 11, 1995 :

RODGER WHIPPLE
Medford Train Depot
Proposed Legal Description

Commencing at the point of intersection of the southeasterly right-of-way line
of Fourth Street (60 feet wide) with the southwesterly right-of-way line of Front
Street (50 feet wide) located in the City of Medford, Jackson County, Oregon,
thence South 35°30'00" East, along said southwesterly right-of-way line of
Front Street, 175.00 feet to the true point of beginning; thence continue
South 35°30°00" East, along said nght-of-way line, 305.90 feet to the
northeasterly corner of the tract described in deed recorded as No. 93-20139 of
the Official Records of Jackson County, Oregon; thence South 54°30°00"
West, along the northwesterly boundary of said described tract, 78.10 feet;
thence North 35°30°00" West, parallel with aforesaid southwesterly right-of-
way line of Front Street, 305.90 feet to a point that bears South 54°30°00"
West of the true point of beginning; thence North 54°30’00" East 78.10 feet to
the true point of beginning.

Containing 23,891 square feet, more or less.

f  REGIBTERE \

PROFESSIONAi. |
LAND BURVEYQ « ;

Q.Ma(/ém

--'ln- et . u e chmen s——

MY OI
i RICHARD 1 2 A3~ ,
No 1067 /
N g

fuy 12l31/45

HARDEY ENGINEERING & ASSOC., INC.
Richard L. Bath, RLS No. 1069

P.O. Box 1625

Medford, OR 97501-0124

(503) 772-6880 phone

(503) 772-9573 fax

file. whipple.dsc
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EXHIBIT A

CENTRAL OREGON & PACIFIC
RAILROAD COMPANY, INC.
Medford, Oregon

Scale: 1" = 100
Proposed Lease of Land to
ROGER WHIPPLE

[ ] - LeascAreaShown

(6.9 X 3059

2,110.7 square feet
September 7, 1995 TNC

- e — mm—— e — o A e e—— v e e e -




-~

-

-
-

12/18/98 WED 16:59 FAX B41 772 6079 JACKSON Co. TITLE '002
A .
@y LU)-mes -~y
pza.m

98-56724

QUIT CLAIM DEED

KNOW ALL MEN BY THESE PRESENTS, That CENTRAL OREGON & PACIFICRAILROAD, INC.,
a Delaware corporation, hereinafter called "Grantor," for the consideration hersinafter stated, does hereby release
and quitclaim uoto NOEL A. LESLEY AND MARY C. LESLEY, husband and wife, with en address of 2630
Siskiyou Boulevard, Ashland, Oregon 97520, hereinafter called "Grantee,” all of Its right, title and interestin and
to that cerfain real property situated m the City of Phoenix, County of Jackson, State of Oregon, as more
particularly described in “Exhibit A", which exhibit 15 attached hercto and hereby made a part hereof, (the
"Premjses™), subject to all covenants, leases, licenses. conditions, restrictions, exceptions, easements, ri -
way, rights-of-access, agreements, rescrvations, cncumbrances, liens and other matwers whether of record or not;
any maners which would be disclosed by survey, investigation or inquiry; and any tax, assessment or other
governmental lien against the Premises.

And, more specifically, subject to reservations made by Southern Pacific Transportation Company in its deed fo
Gruntor dated December 31, 1994 which was recorded in Jackson County Official Records in Deed Book 95-
00050 on January3, 1995.

ti;xg sign i equipmen crossi wing and protection deviees
and connections,and other ancillary facilities or otherzaireadwretatedTacilities located above, below and upon the
Premises (hereinafiey the SRequipmmency; along Wwith an exclusive easement for access to the Premises for the

e Al rrariTa

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PREMISES DESCRIBED IN THIS INSTRUMENT
IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIQONS. BEFORE SIGNING OR
ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FCE TITLE TO THE PREMISES
SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO

VERIFY APPROVED USES AND TO DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING
OR FOREST PRACTICES AS DEFINED IN ORS 30.930.

Grantee, by the acceptance hercof, hereby covenants that it, is suecessors, heirs, legal representatives or asgigns,
shail maintaln the existing dralnage on the Premises In such a manner as to hot impair adjacent railroad right-of-
way drainage and to not redirect or increase the quantity or velocity of surface water runoff or any $treams into
said Grantor's drainage system or upon the right-of-way or other lands and facilities of Grantor. If sald Premises
or existing drainage are modified or improved, Grantee agrees to construct and maintain, In accordance with all
applicable statutes, ordinances, building and subdivision codes, covenants and restnctions, an adequate drainage
system from the Premmises to the nearest public or non-Grantor owned drainage or storm sewer system, in orderto
prevent the di of roof, surface, stream and other drainage waters upon said right-of-way or upon other
adjacent Jands and facilities of Grantor. This covenant shall run with the Premises, and shall be binding upon the
successorsand assigns of Grantee.

TO HAVE AND TO HOLD the same unto Grantee and Grantee's heirs, successors and assigns forever.

The true and acwal considerationpaid for the transfer, stated in terms of doliars, is ONE HUNDRED TWENTY-
FIVE THOUSAND ($125,000.00).(ORS 93.030)

In construing this Deed and where the context so requires, the singular mcludes the plural, and all

shall be implied to make the provisions hereof apply equally to corporations and individuals. The
provisions of this deed shall be consuued under the laws of the State of Oregon.

MAIL TAX STATEMENTS TO:

GRANTEES

2630 Siekiyou Blvd.
Ashland,OR 97520
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EXHIBIT A

A parcel of land, lying in the Northeast Quarter of Section 16 of Township 38 South, Range 1 West,
Willamette Meridian, Jackson County, Oregon, said parcel being more particularly described as follows:

“Parcel 17 as shown on the survey plat which was [iled with the Jackson County Survevor as
“Partition Plat No. P-74-1998" on November 27, 1998, said survey plat being in County Surveyar File
No. 15992, said parcel of land containing 82,879 square feet, and including that real

conveyed to Grantor in that certain Oregon Statutory Quitclaim Deed which is recorded in Jackson
County land records as Document No. 58-53913.

Jackson Counr&y. Oregen
Recorded
OFFICIAL RECORDS

DEC 07 19%



EXHIBIT 7



T.C. Memo. 2000-3

UNITED STATES TAX COURT

ESTATE OF WILLIAM BUSCH, DECEASED,
MARY DANA, EXECUTOR, Petitiocner v.
COMMISSIONER OF INTERNAL REVENUE, Respondent

Docket No. 16441-97. Filed January 5, 2000.

Nickolas P. Tooliatos II and Erin Kvistad (specially
recognized), for petitioner.
Elizabeth L. Groenewegen and Rebecca T. Hill, for

respondent.

MEMORANDUM FINDINGS OF FACT AND OPINION
GERBER, Judge: Respondent determined that there should be
an increase in the reported value of certain real property
resulting in a $1,974,500 Federal estate tax deficiency.

Petitioner disagrees with respondent’s value determination and
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also contends that the value reported on the estate tax return
was overstated and that the estate should be entitled to a refund
due to an overpayment of estate tax. We consider here the fair
market value of the realty and the applicability and/or amount of
any fractional discount.
FINDINGS OF FACT-

William Busch (decedent) a resident of California, died on
February 26, 1993, at the age of 98. The executor and personal
representative of the estate, Mary E. Dana, resided in California
at the time the petition was filed. In a timely filed estate tax
return, decedent’s one-half interest in 90.74 acres of real
property (Busch property) was reported at a value of $3,810,000.
The reported value was based on an appraisal report prepared by
DeVoe & Associates (DeVoe), which was attached to the estate tax
return. DeVoe, based on comparables of residential development
properties, concluded that the fair market value for the entire
fee simple interest was $12,700,000 and discounted, by 40
percent, decedent’s one-half interest ($6,350,000) to arrive at
the 53,810,000 return value.

Based on the amounts that had been reported by the estate,
respondent assesgssed $1,674,465 in estate taxes. The estate paid
5300,000 with the estate’s extension to file, and an additional

$75,000 was paid after respondent assessed the tax based on the

! The parties’ stipulation of facts and exhibits are
incorporated by this reference.
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return, leaving an unpaid balance i1n the assessed estate tax
liability of $1,299,465. The estate requested and received
extensions of time within which to pay estate tax under section
6161.? After examination of the estate tax return, respondent
determined that the fair market value of decedent’s one-half
interest in the Busch property was $7,400,000, or $3,590,000
greater than the amount reported by the estate.

The Busch property was improved by three dwelling units and
farm equipment storage facilities. Decedent was born in 1894 and
resided on the property throughout his life. Decedent originally
coowned the property with his brother, but at the time of
decedent’s death, his coowner was a trust established by Velma
Busch (decedent’'s sister-in-law) who was then 97 years old.

Velma Busch died during October 1996. Prior to his death,
decedent and his coowner(s) were generally not interested in
selling the property. Decedent left his one-half interest in the
Busch property to Mary and Eugene Dana, decedent’s niece and her
husband.

The Busch property was located in unaincorporated Alameda
County, adjoining the city of Pleasanton. Historically, the
property had been used for agricultural purposes and was so zoned

by Alameda County. Alameda County had a 100-acre agricultural

2 All section references are to the Internal Revenue Code in
effect as of the date of decedent’s death, and all Rule
references are to the Tax Court Rules of Practice and Procedure,
unless otherwise indicated.
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property minimum and had denied a 1982 request to split the Busch
property into two separate agricultural use parcels. Although
the Busch property was not within Pleasanton’s city limits, it
was withain its sphere of influence, and future development would
be dependent upon annexation into Pleasanton. Under Pleasanton’s
General Plan in effect February 1993, most of the Busch property
was designated as medium density residential and a small portion
was designated high density residential. The Busch property
originally included 25 additional acres on its western side that
were sold and used for agricultural purposes and, ultimately, the
25 acres were developed into a mixed residential neighborhood.

During 1986, a 16.66-acre portion of the Busch property was
sold to Pleasanton for use as a maintenance and operations
facility for $1,718,620 or approximately $103,000 per acre.
During 1987, the Pleasanton School District made an offer to
purchase approximately 20 acres of the Busch property for about
$100,000 per acre. During 1993 the School District was again
looking for a future (1995-96) school site. 1In an internal
school district 1991 planning document it was recommended that a
21.5-acre parcel of the Busch property be considered, and i1t was
estimated that the value was $250,000 per acre. The school
district normally hires a consultant to provide a fair market
value of land in which the district has an interest. 1In 19953,
the school district was also looking for a maintenance and

operations facility. 1In connection with its search for a site,



- 5 -
the School District was provided a $175,000-per-acre estimate of
the value for the Busch property.

After decedent’s death in February 1993, the estate
fiduciary began consideration of the development of the Busch
property. In March 1993, the fiduciary’s legal counsel, who was
experienced in processing land through the entitlement process,
contacted a civil engineer to report on the potential use of the
Busch property for a residential subdivision. The engineer
submitted a draft preliminary site analysis on July 3, 1993. The
draft cutlined the challenges and difficulties that could be
encountered in development, including the evolving political
climate 1n Pleasanton. A final report was submitted during
August 1993.

During January 1994, the fiduciary’s legal counsel sent nine
letters to potential purchasers of the Busch property, inviting
their inquiries. Eight of the letter recipients were involved in
residential subdivision and/or development. The ninth letter was
sent to a local church’s site committee that had expressed an
interest in the Busch property. The counsel had discussions with
the school district and several of the developers concerning the
sale of the property. Four of the developers sent letters
indicating an intent to buy or option, and of their interest in
acquiring the Busch property. Because the envisioned transaction
would be one where the buyer/developer would essentially become a

partner of the estate, the fiduciary’s legal counsel sought to
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find a match with a developer that understood the politics of
Pleasanton and the entitlement process. He recommended that the
offer of Ponderosa Homes (Ponderosa)} be accepted.

By a February 25, 1994, letter, Ponderosa presented a letter
of intent to option the Busch property for 36 months or 60 months
after governmental approval, for an exercise price of $12,275,000
or $139,500 per acre (using 88 acres as the base). Ponderosa
offered $5 million down and $7,275,000 due in two equal payments,
one due in 18 months and the other due 30 months after escrow.
Pondercsa agreed toc pay a nonrefundable $10,000 per month for its
option until the sale closed, with no crediting of these payments
to the final price.

Ponderosa, with about 25 years of residential development
experience, had 75 employees, 6 to 10 active projects, and began
1 to 2 new projects each year. 1In its business history,
Ponderosa experienced only a few projects that it was forced to
abandon. As of January 1994, Ponderosa had built about 1,000
homes in the Pleasanton area and was familiar with the city’s
entitlement process. Ponderosa was aware of the referendum
against other projects (the Kottinger Hills project and
controversy surrounding the Pleasanton Ridge development), and
the political climate i1n Pleasanton, but Ponderosa believed that
the Busch property project could work and bid on it.

In addition to the option agreement by Ponderosa, several

other developers made offers as follows: (a) Mission Peaks Homes
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offered to purchase for approximately $17 million, but the final
price would depend upon the number of residential lots approved
for building; (b) Braddock & Logan offered $150,000 per acre; (c)
Greystone Homeg considered dividing into 5 parcels, each
consisting of about 18 acres. After negotiations with several
developers, a two-stage closing was offered to Ponderosa, under
which 44 acres would close 1n 36 months, and 44 acres would close
no more than 60 months from the date of the agreement. It was
expected that Pleasanton would scrutinize any development plans
for Busch property and that necessary approval would take as long
as 2 to 3 years. The offers from developers, including the one
from Ponderosa, were not to be closed in less than %0 days and
anticipated that the property would be approved by Pleasanton for
residential development.

On June 30, 1994, the coowners of Busch property entered
into an Agreement of Purchase and Sale with Ponderosa, at a base
price of $150,000 per acre. After the coowners of Busch property
each retained a l-acre building lot, the remaining property was
to be broken into two portions, approximately 44 acres each, and
delineated as the "“Dana Property” (Dana portion} and the “Busch
Property” (Busch portion). The agreement was designed to provide
for separate closing for each portion, with the Busch portion
closing last. The purchase price was variable depending on time
and/or the number of building lots approved. The price was to

increase 9 percent annually from the first closing to either the
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second closing or June 30, 2000, whichever occurred first. The
per lot price was also to increase $50,000 for each dwelling lot
approved 1n excess of 250 with 616 dwelling units stated as the
outside limit. Accordingly, the combined 88-acre price could
vary from a low of 513,200,000 to a high of $31,500,000. 1In
addition to the purchase price, Ponderosa paid $100,000 down and
was to pay $10,000 per month with respect tc the Dana portion,
and the payments were to stop at the time of the first closing
with no credit being allowed against the purchase price. With
respect to the Busch portion, Ponderosa was to pay $5,000 every
30 days beginning after the first closing until the earliest of
the date of the second closing or June 30, 2000. The $5,000
payments were to be applied to the purchase price.

The parties to the June 30 agreement expected that the first
cleosing (to occur no later than June 30, 1997) would complete the
transfer of the Dana portion and the second closing (to occur no
later than December 30, 2000) would complete the transfer of the
Busch portion. The parties were also aware that the necessary
approval for development would take time and money, and Ponderosa
expected to spend up to $250,000 in seeking approval to develop.
Ponderosa had estimated that on a “fast-track” basis, the
entitlement process would take 18 months. Ponderosa's practice
was not to make an outright purchase but to option an interest in
property for development. At the time of the June 30 agreement,

the parties were aware that the Pleasanton city government and



- 9 -
the political environment were less receptive to residential
development than it had been during the 1980's.

As of 1993, the Pleasanton mayor and two members of a five-
member city council had taken a strong stance against further
development and intended to, at very least, slow growth in
Pleasanton. As an example, the Kottinger Hills project had been
approved for development in late 1992, but surrounding homeowners
petitioned for a referendum with respect to impact on local
automobile traffic. In January 1993, the referendum was placed
on the November 1993 local ballot, and the Kottinger Hille
project failed to receive sufficient votes, causing the project
to be discontinued. In addition, as of June 1992, the Pleasanton
citizenry had also defeated the Pleasanton Ridge project by means
of a ballot initiataive. When the June 1994 agreement was
executed and as of decedent’s date of death, it was foreseeable
that difficulties could be encountered in gaining approval for
property development within the sphere of influence of
Pleasanton.

As of 1994, Pleasanton had maintained the same General Plan
that had been in effect since 1986. During 1994, Pleasanton was
updating its General Plan, and at a March 1994 meeting, a
Pleasanton’s Planning Department employee indicated that the
preferred number of lots for the Busch property was 375 or less.
In April 1995, Ponderosa submitted a plan for 449 units on the

Busch property. During 1995, Pleasanton’s General Plan Steering
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Committee approved a plan for 391 housing units on the Busch
property. In 1997, in the face of neighborhood concerns about
traffic patterns, the Planning Commission approved 360 housing
units for the Busch property. In addition, a neighborhood
committee (by a 7 to 1 vote) agreed to a plan for the Busch
property containing 300 housing units.

Just prior to the June 30, 1997, c¢losing date, the parties
revised their agreement and entered into an Amended and Restated
Agreement of Option to Purchase, which was effective June 1,
1997, and, accordingly, no closing occurred under the original
option agreement. Under the amended agreement, the $5150,000 per-
acre base price and the $50,000 per unit in excess of 250 units
remained the same. The amended agreement provided for a “Price
Escalator” under which the purchase price for the Dana or Busch
portions would increase by $25,000 per month, beginning June 30,
1997, until the date of the first closing, scheduled for no later
than January 5, 1998. The first closing under the amended
agreement did not occur, and Ponderosa renewed the option
agreement in March 1998.

Ponderosa presented a 360-unit site plan to the Pleasanton
Planning Commission and received approval around the end of 1996.
In early 1997, Ponderosa went to the city council, but it was not
until December 2, 1297, that a 300-unit plan was adopted, and it
was determined that the plan would not have significant adverse

effects on the environment. On December 16, 1997, the city
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council approved the prezoning of Busch preoperty to a “Planned
Unit Development--Medium Density Residential” and approved a 300-
unit plan for development, conditional upon meeting numerous
requirements involving design and home siting, architectural
features, landscaping, construction of park, noise attenuation,
building code compliance, creating a homeowners’ association,
fire code compliance, street construction, grading and drainage
improvements, utilities and related matters. Pondercosa also
agreed to provide Pleasanton 5-1/2 acres for use as a city
corporation yard.

After approval of the plan, local citizens circulated a
petition calling for a referendum involving traffic issues. 1In
response to citizen concerns, Ponderosa disseminated materials
attempting to show community benefits that would inure if the
project went through. During January 1998 the referendum
petition was filed, and the Pleasanton city council, with
Ponderosa‘s approval, instead of addressing the question of a
referendum or other alternative, decided to rescind the ordinance
approving the Busch property plan.

Thereafter, a second amended agreement was entered into and
became effective February 18, 1998. It called for an additional
$375,000 increase to the purchase price and increased the $50,000
per unit over 250 unit amount to $70,000 per unit. The Purchase
Price Escalator was increased from $25,000 to $30,000 from

February 18 until the closing. The second amended agreement had

~—
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a single February 17, 2001, closing date. Pondercsa, through
this time, had paid nonrefundable payments {(that were not to be
applied to the purchase price} to the Busch property owners
ranging from about $500,000 to about $1 million. As of the end
of 1998, approval had not yet been received, and Ponderosa
continued to experience difficulties in the process of attempting
to gain approval for development.
OPINION

This case involves the valuation of real property for estate
tax purposes. We must decide the value of decedent’s one-half
interest in the subject property. The estate reported a fee
simple value of $12,700,000 and discounted decedent‘s one-half
interest ($6,350,000}) by 40 percent to reach the $3,810,000 value
reported as includable in the gross estate. The estate’s
valuation was predicated on the assumption that residential
development is the highest and best use for the property.
Respondent, after examining the estate’s return, valued
decedent’s one-half interest in the property at $7,400,000, also
assuming that residential development 1s the highest and best use
of the property. In the context of litigation, petitioner now
contends that decedent’s interest in the property should have

been valued and included in the gross estate at $680,000.3

?» We have held that a higher reported value is an admission,
requiring an estate to produce “cogent proof that the reported
values were erroneous.” Estate of Hall v. Commissioner, 92 T.C.

{continued...)
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Petitioner argues that the value should be reduced because, as of
the valuation date, it was unlikely that the property had the
potential to be approved for residential development.

The parties disagree about how to handle the fact that
approval for residential development had not been obtained and
the probative weight, if any, that should be given to the terms
of the June 1994 agreement. Although the June 1994 agreement was
executed sufficiently close in time to the February 1993 date of
death to be considered, it does not involve a contemporaneous
payment of the contract proceeds. The agreement calls for
payments at closings that would occur as much as 3 and 6 years in
the future.

Petitioner contends that the $150,000 per-acre agreement
price was wholly contingent and dependent upon whether the
developer (buyer) was able to obtain entitlement to subdivide the
property for residential development; i.e., that Ponderosa was
not a willing buyer of unapproved land. Conversely, respondent
contends that the agreement is a contract for sale with a delayed
closing and that the contract price represents what a willing
buyer would be willing to pay in a cash or contemporaneous
transaction, irrespective of whether the entitlements were to be

obtained later.

3{...continued)
312, 337-338 (1989).
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Property includable in a decedent’s gross estate is toc be
returned at its fair market value generally as of the date of
decedent’s death. See sec. 2031(a); sec. 20.2031-1(b), Estate
Tax Regs. Fair market value is “the price at which the property
would change hands between a willing buyer and a willing seller,
neither being under any compulsion to buy or to sell and both
having reasonable knowledge of relevant facts.” United States v.

Cartwraght, 411 U.S5. 546, 551 (1973); Estate of Hall v.

Commigsioner, 92 T.C. 312 (1989); Estate of Heckscher v.
Commigsioner, 63 T.C. 485, 490 (1975); sec. 20.2031-1(b}, Estate
Tax Regs.; sec. 25.2501-1, Gift Tax Regs. The willing seller and
buyer are hypothetical rather than specific individuals or
entities. See Estate of Bright v. United States, 658 F.2d 999,
1005-1006 (5th Cir. 1981).

The issue is factual and to be resclved from all the
evidence and is, in great part, a question of judgment rather
than mathematics. See Hamm v. Commissioner, 325 F.2d 934, 940

(8th Cir. 1963}, affg. T.C. Memo. 1961-347; Duncan Indus., Inc.

v. Commissioner, 73 T.C. 266 (1979)}. The parties, in support of
their positions, have relied on their expert witnesses’ reports
concerning the subject real estate. In making our determination
we may embrace or reject expert testimony if, in our judgment,
either approach is appropriate. See Helvering v. National
Grocery Co., 304 U.S. 282 (1938); Sammons v. Commissioner, 838

F.2d 330 (9th Cir. 1988). If an expert’s opinion is of no
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assistance to the Court, it will be given little weight. See
Laureys v. Commissioner, 92 T.C. 101, 129 (1989).

In litigation, the parties have used different approaches to
valuing the real property. Petitioner’s expert used comparables
to provide a cash sale price of land for residential development
properties. Petitioner’s expert then applied substantial
discounts (as much as 80 percent), reducing an average of the
comparable sales to a proposed value of $25,000 per acre.
Petitioner's trial expert’s $25,000 value 1s $114,500 less than
the $139,500-per-acre value that had been reported on the
estate’s tax return. Respondent’s expert was asked to derive a
per-acre value based on the June 1994 agreement. After reaching
a value based on the agreement, he discounted it to account for
the delay in the closing of the transaction. Respondent uses the
resulting value as an actual and comparable sale price for the
Busch property. Although the two approaches reached disparate
results, both are sourced in traditional cash sale principles
involving the use of comparables and may be reconciled.

In addition to the experts called by the parties for trial,
we must consider petitioner’s appraiser’s report attached to the
estate tax return. We find analysis of that estate tax return
appraisal necessary because its per-acre value ($139,500) is more
closely allied with contract price ($150,000) and respondent'’s

determination. 1In addition, the $139,500 value is substantially
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in excess of the $25,000-per-acre value now advocated by
petitioner.

Petitioner employed DeVoe, an appraiser, to ascertain the
value of decedent’s interest in the Busch property for purposes
of reporting it on the estate’s tax return. DeVoe’s report was
attached to the estate tax return and employed what he described
as a “Market Data Approach” to value the property. That same
approach has also been described as a comparable sales approach
and involves the collecting of information on comparable and
generally contemporaneous sales of like property in the general
locale of the subject property.

DeVoe relied on nine sales with per-acre prices ranging from
521,612 to $445,872. One of the sales referenced by DeVoe was
the 1986 sale of 16.66 acres of the Busch property to Pleasanton
for $103,158 per acre. 1In five of the nine sales, the approval
to develop had been obtained and the per-acre price ranged from
$152,439 to $445,872. 1In one situation, partial development
approval had been obtained and the per-acre price (based on full
acreage even though all of it was not usable) was $53,043. The
remaining two sales, for $21,612 and $29,520 per acre, concerned
situations where no approval for development had been obtained.
Other than the 1986 sale of the 16.66-acre Busch parcel, the
sales used by DeVoe occurred during the period April 1989 through

May 1993.
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DeVoe refined his sales data universe to arrive at a per-
acre range of $103,158 to $152,439. DevVoe relied on comparable
values of properties that had been approved for development
arriving at a $139,500 per-acre value. DeVoe's approach was
based on the premise that residential development would be the
highest and best use and did not contain a discount for the fact
that the Busch property had not been approved for development as
of the valuation date. Applying the $139,500 value times 90.74
acres, DeVoe calculated a $12,700,000 value, which he divided in
half to represent decedent’s partial interest. Finally, DeVoe
applied a 40-percent partial ownership discount to arrive at the
$3,810,000 value reported as part of decedent’s gross estate.

Petitioner’s trial expert, Norman Hulberg (Hulberg), like
DeVoe, concluded that Busch property should be valued by means of
the comparable sales method. Hulberg opined that the property’s
highest and best use was to develop it as residential property.
Although Hulberg reached a $25,000-per-acre value, sometime
during November 1997 (prior to reaching the $25,000 value), he
had opined that the Busch property was worth $100,000 per acre.
During cross-examination, Hulberg explained that the decrease in
the values he determined was attributable to facts that occcurred
both prior to and after November 1997 and that he had become
aware of only after his November 1997 opinion. Hulberg's
explanation was without specificity and did not adequately

explain the reduction. We surmise that, in great part, Hulberg’'s
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reduction was based on his changed view that the property would
not likely have been approved for development as residential
property.

Hulberg’s opinion contained references to four Pleasanton
area sales during the period June 1992 through December 1993 with
a per-acre price range of $80,071 to $245,701. The sales he
chose occurred prior to the June 1994 agreement, and the
transaction concerning the Busch property was accordingly not
factored into Hulberg’s analysis. He then employed substantial
discounts that he attributed to a lack of development approval
and the political climate or conditions that may affect the
possibility of approval. Hulberg compared the Busch property
with situations where unimproved land was discounted by as much
as 80 percent for lack of development approval and concluded that
a 60-percent discount* should be used with respect to the Busch
property. Included in Hulberg’s analysis, and presumably his
discounts, were adjustments for the time the land would be on the
market prior to sale. Hulberg opined that the Busch property had
a $25,000 per-acre value.

Applying the $25,000 per-acre value to the 90 plus acres and
rounding off, Hulberg arrived at a $2,270,000 gross value. After

a lengthy discussion of various discount concepts, Hulberg

* The range of per-acre values after the decreases appears
to reflect reductions in value ranging from 60 percent to 80
percent.
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settled on the same discount employed by DeVoe (40 percent) and
thereby concluded that decedent’s one-half interest in the Busch
property at the time of his death had a $680,000 value.
{($2,270,000 x .50 (hglf interest) x .40 (discount) =
$680, 000 (rounded down)).

Steven Geller (Geller), respondent’s expert, was hired to
analyze the agreement between the Busch property owners and
Ponderosa and determine the per-acre value based on that
agreement. After reaching a value based on the agreement, he
discounted that value to reflect the time value of the delay that
was expected to be encountered in the closing process. Geller’s
approach was further limited to one of two fixed scenarios: One
approach was to assume a closing of the entire property during
June 1997 and the other was to assume two separate closings, one-
half of the property during June 1997 and the other one-half
during June 2000. Geller reached the conclusion that 360 units
would be paid for at the closing(s) based on the Pleasanton
Planning Commission’s January 1997 approval of 360 units, a fact
that was not known as of June 1994 or February 1593.

Using the $150,000-per-acre contract price, with an
additional $50,000 times 110 units over 250 (360 - 250 = 110),
Geller arrived at gross values of $19,271,000 and $22,225,895 for
the single and dual closing models, respectively. Using a 9-
percent discount rate to account for the passage of time until

the closings, Geller concluded that the present value of the
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Busch property as of the June 1994 agreement date was $15
million, irrespective of whether a single or dual closing
occurred. Geller’s approach was an attempt at reaching a present
value of the June 1994 agreement. By using a present value
technique, Geller acknowledges that the June 1994 agreement was
not a cash sale. Respondent relies on Geller’s value as
reflecting an actual and/or comparable sale that supports
respondent’s value determination in the deficiency notice.
Respondent directs our attention to the fact that Geller’'s $15
million value is slightly in excess of the gross value determined
in the deficiency notice. It does not appear that respondent
discounted for the fact that decedent held a partial interest.
Both parties used acceptable methodologies for valuing the
subject property. Although the methodology was appropriate, we
do not agree with all of the techniques, modifications, and/or
discounts that were used to affect the ultimate proposed values.
Hulberg, petitioner’s expert, begins with comparables for
residential development property and, by means of extremely large
discounts, reduces the comparable to $25,000 per acre. In this
way, Hulberg advances a value for the Busch property that,
essentially, represents a value for unimproved farmland. Hulberg
expressed the view that the highest and best use of the Busch
property was for residential development and that comparable
sales provide the best method to value unimproved land. He then

effectively voided those views by using extraordinary discounts
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for what he thought was the likely possibility that there would
be no approval for residential development. Hulberg’s conclusion
that residential development would not be approved was a fact
that was not known or reasonably foreseen on the valuation date
or at the time of the execution of the June 1994 agreement. It
also ignores the fact that the Busch property was actively
pursued by Ponderosa and other knowledgeable developers who
placed a value far in excess of $25,000 on the property. We do
not accept Hulberg’s $25,000 opinion of value and find his
approach tc be nothing more than a disguised attempt to
circumvent and ignore the highest and best use of the property at
the time of valuation and to thereby value it as farmland.
Petitioner’s advocacy of the $25,000-per-acre value also
ignores the fact that the Busch property abutted the city of
Pleasanton and was adjacent to fully developed residential
property. More importantly, petitioner did not deal with the
fact that several developers were eager to develop the Busch
property. In order to accept petitioner’s/Hulberg’s approach, we
would have to conclude that Ponderosa (and the other developers
who were interested in the property) were either unaware of or
did not fully consider the difficulties that could have been
encountered in obtaining approval of the property for development

into residential property. Other developers offered $150,000 per
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acre and $17 million.® The fact that Ponderosa failed to obtain
development approval approximately 4 years later was a fact that
was not known to the parties to the June 1994 agreement. If
Ponderosa had known or thought that approval was not forthcoming,
it would not have committed 1ts resources and substantial capital
to the Busch property project. Also, as noted above, other
developers expected that the property could be developed. In
that regard, Ponderosa paid an amount approximating petitioner’s
proposed net value ($680,000) in expenses pursuing development
approval and in payments made to keep the June 1994 agreement
open for development at a $150,000 plus per-acre contract price.
The June 1994 agreement price of $150,000 per acre
represents a cash sale price between a willing buyer and willing
seller. The June 1994 agreement, however, did not require
Ponderosa to pay “cash on the barrel head”. The agreement and
trial testimony make it clear that both sides were aware of the
foreseeable risks and the difficulties connected with obtaining
approval for residential development. The political climate in
Pleasanton was also well known to the parties to the June 1994
agreement. The comparable sales prices used by petitioner’s
appraiser for estate tax purposes and by its trial expert reflect
that the $150,000-per-acre price was reasonable when compared

with similar properties susceptible of residential development.

5 The $17 million bid was dependent upon the number of
building lots approved.
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Petitioner, by emphasizing what actually happened
(especially in the 1997-98 timeframe), sought to show that it was
unlikely that the property would be approved for development as
residential property within the city of Pleasanton. We cannot,
however, attribute to a 1993 or 1994 buyer or seller these
unforeseen facts that occurred several years later--in this
instance, 3 to 4 years later. Nor can we allow such facts to
bear on value unless those facts could be foreseen, known, and
would have influenced a willing buyer and seller. See United
States v. Cartwright, 411 U.S. 546 (1973). For purposes of this
case, the statute mandates a date-of-death fair market wvaluation.
See sec. 2031(a). The determination of value is to be made as of
the valuation date (i.e., date of death), and knowledge of
unforeseeable future events that may have affected the value
cannot be attributed to the hypothetical buyer or seller. See
sec. 20.2031-1(b), Estate Tax Regs.

We find the 1994 agreement to be sufficiently
contemporanecus to represent a benchmark value for the subject
property, and it comports with comparable sales. As of
decedent’s death, it was likely that the Busch property would be
sold for and/or developed as residential property. The 1994
agreement represents the usual type agreement entered into by
Ponderosa and other developers. In that regard, both of
petitioner’s experts (DeVoe and Hulberg) used comparable sales

that comport in price per acre with the price in the June 1994
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agreement and that occurred within the time period surrounding
the date of death and the June 1994 agreement.® Petitioner’s
appraiser for estate tax purposes valued the preoperty as
development property. The estate included a discounted (for the
partial interest) value that was based on its development as
residential property. At the time its offer was made and
accepted, Pondercsa was generally aware of the political
conditions and possible problems that could be encountered in
obtaining approval for development of the Busch property.
Likewise, the sellers had consulted several sources of expertise
and were aware of the value of their property and had the
opportunity to choose from several different firms that were
interested 1n a development type agreement. Petitioner and
respondent agree that the *highest and best use” of the Busch
property was residential develcpment. The property physically
abutted Pleasanton and existing residential housing. There was

contiquous street access to the existing residential areas within

¢ DeVoe'’s comparables are set forth in the body of this
opinion. The four sales Hulberg offered as comparables had
prices ranging from $80,071 to $245,701 per acre. A simple
average of the four sales referenced in Hulberg’s report is
$145,559. Hulberg, however, discounted the four sale prices by
as much as 80 percent to reflect his view of the i1nability to
obtain approval from the city of Pleasanton for residential
development, causing the range to drop te $16,014 through
$73,710. Accordingly, there is sufficient corroborative evidence
to accept the $150,000-per-acre price from the June 1994
agreement as a starting point for our consideration of the fair
market value.
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the city of Pleasanton. At the time of decedent’s death, other
Pleasanton residential developments were in progress.

The record reflects that, at the time of decedent’s death,
the climate for residential development in Pleasanton was
weakening, and, to that extent, we agree with petitioner that the
price that a willing buyer would offer to a willing seller would
be affected. See, e.qg., Estate of Ratcliffe v. Commissioner,
T.C. Memo. 1992-305. Any such price differential, however, would
normally have been accounted for in Ponderosa‘’s offer and the
acceptance of same. Ponderosa's offer, in effect, was not to.pay
$150,000 per acre at the time the agreement was made, and it was
contingent on acquiring approval to develop from Pleasanton.
Ponderosa, aware of the risks, was willing to invest its money
and time in pursuing development. In that regard, Ponderosa
expended between $500,000 and $1 million in the form of payments
to the sellers and expenses in pursuing the entitlements for
residential development.

In order to adjust for the passage of time in connection
with the difficulties expected in obtaining development approval,
we must decide upon an appropriate discount rate to adjust the
$150,000-per-acre cash price. Respondent’s expert used a present
value approach to account for the delay in payment. Respondent’s
expert, however, applied the discount to a gross value inflated
by attributing an optimum approval of 360 housing units. Geller

started with the $150,000-per-acre contract price and added
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$50,000 for each unit he expected to be approved in excess of
250. Geller's computation of the $50,000 amounts for excess
units was chosen based on the 1997 planning board approval for
360 units.’

We do not use the 360 housing unit approval figure because
it was not foreseeable by the parties to the June 1994 agreement
or as of the date of decedent’s death. Considering property set
asides for streets, utilities, and unusable portions, 250 units
seems a reasonable estimate for a base figure. In addition, the
parties to the June 1994 agreement used 250 as their base amount
and provided for premium increases to the price to be paid only
if approval for more than 250 units occurred. Normally a cash
price is not discounted for the passage of time in the context of
a fair market valuation as of a date certain. It would be
appropriate, however, to discount the cash price here due to the
expected time delay in obtaining approval for development.? We

note that the parties anticipated that the contract price should

7 In addition to the $50,000 excess unit amounts, Geller
factored in the $10,000 and $5,000 amounts, but we do not
consider those part of the contract price because they appear to
be payments toc maintain the seller’s rights and to compensate the
buyer for keeping the property under contract. To some extent,
those amounts address the question of time value and,
accordingly, it would be duplicative to make them a part of the
contract price or present value computation.

® We assume that Ponderosa would not have entered into this
contract unless it expected to gain approval, and any risk that
approval would not be obtained was de minimis or remote.



- 27 -
be increased by about 9 percent per annum, and so they used a 9-
percent factor.

Accepting a $150,000 cash per-acre value, the 90.74 acres
would produce a $13,611,000 gross value. We accept the 9-percent
discount rate and apply 1t to the agreement’s contemplated two
closings, to wit: no later than 3 and 6 years from June 1994.
These closing dates represented outside limits, and the closings
could possibly have occurred earlier. It was estimated that, as
of June 1994, the entitlement process would, on a fast track,
take about 1-1/2 years and, at the outside, 3 to 4 years. We use
the 3- and 6-year dates (the limits of the June 1994 agreement)
to account for the lapse of time until payment and account for
the 1 year and several months by which the date of death preceded
the June 1994 agreement. Because of the known difficulties
expected to be encountered in the approval process, it is also
reasonable to use the 3- and 6-year closing dates and discount
one-half of the contract price to account for a 3-year delay and
the other to account for a 6-year delay. Using a 9-percent
discount rate, we hold that the present value of the $13,611,000
contract price would be $9,312,992 (present value of cne-half of
$13,611,000 at 9 percent for a 3-year period {$5,255,095) and
one-half of $13,611,000 at 9 percent for a 6-year period
($4,057,897)).

As a final matter, we consider the appropriate fractional

discount, if any, that should be applied to decedent’s one-half
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of the $9,312,992 present value of the Busch property at the time
of decedent’s death. The need for employing a discount is
dependent on whether decedent’s partial interest would have an
effect on marketability. See generally Propstra v. United
Stateg, 680 F.2d 1248 (9th Cir. 1982); Estate of Braight v. United
States, 658 F.2d 999 (5th Cir. 1981). Petitioner bears the
burden of showing that a discount is appropriate and the amount
of any such discount. See Rule 142 (a); Estate of Van Horme v.
Commissioner, 78 T.C. 728 (1982), affd. 720 F.2d 1114 (9th Car.
1983).

Both of petitioner’s appraisers selected a 40-percent
discount to adjust the value to account for decedent’s one-half
ownership i1n the Busch property. Petitioner argues that the
expertise they have offered and respondent’s failure to provide
expertise to address this point should result in the Court’s
adopting a 40-percent discount. Petitioner alsoc makes the
argument that partition was not a viable option because of the
1982 experience of the Busch property owners in failing to obtain
a division of the property into less than a 100-acre parcel for
agricultural purposes.

Regpondent counters that the highest and best use of the
property was residential development, and the estate and its
coowner chose to sell the entire property to a single purchaser.
Respondent also notes that among the sales offered as comparables

by petitioner’s experts some smaller parcels appeared to be no
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less valuable than larger ones. In addition, respondent contends
that the growth management policies of Pleasanton might make
approval more easily obtainable for a smaller parcel. Respondent
also maintains that the Busch property was homogeneous, and,
physically, it could be easily divided or partitioned.
Respondent also contends that it is not axiomatic, as petitioner
seems to argue, that any partial interest must be discounted.
Finally, respondent contends that petitioner has not met the
burden of showing the need for a discount and/or the size of any
such discount.

The circumstances of this case call for some discount
attributable to the fact that decedent held a partial interest.
In that regard, decedent’s one-half interest was an equal
interest with that of his coowner, and the property owned was
capable of development for residential purposes as two separate
45-acre parcels. Petitioner points out that during 1982 the
coowners were not permitted to divide the property into two
separate farms, but it was the county’s 100-acre minimum
agricultural use limitation that was the reason for the county’s
denial. No such acre limitation has been shown to exist for
residential property. We agree with respondent’s analysis that
the proposed comparables reflect little premium or discount for
the size of the parcel to be developed and that it might have
been beneficial to have a relatively smaller parcel, considering

Pleasanton’s growth management policies.
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We do not accept respondent’s argument that no discount
should be employed because the coowners were cooperative and
jointly sought to find a buyer for the Busch property. That is a
matter of conjecture, and if a buyer purchased de¢edent’s one-
half interest, there is no showing here that decedent’s sister-
in-law’s trust would have cooperated with any coowner, including
decedent’'s estate. More significantly, the coowners’ intentions
were discernable as of the date of decedent’s death. It was
obvious that the owners and/or heirs to the Busch property were
not interested in continuing its agricultural use. Accordingly,
we conclude that some discount for the partial interest is called
for; the question that remains is the size of that discount.

DeVoe’s partial interest discount was based on five of the
nine comparable sales and ranged from 18.8 percent to 45 percent.
Two of the five involved 50-percent interests, and they had
discounts ranging from 27.5 percent to 45 percent. DeVoe
concluded that those two sales showed that a large fractional
interest resulted in a larger discount, and he concluded that a
40-percent discount was appropriate. DeVoe, however, did not
explain what aspects of the two sales relied on were comparable
to the circumstances we consider involving the Busch property.

Hulberg discussed several factors in also arriving at a 40-
percent discount for the fractional interest decedent held in the
Busch property. First, he explained that a fractional interest

reflected a lack of contrecl. Although decedent’s interest was
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not a majority interest, his coowner’s interest was equal, and so
neither had a majority or minority. As a result, neither had
control, and both were equal. Hulberg has treated the
coownership of real property here as though the coowners were in
a partnership relationship, thereby elevating the question of
control. It does not appear that the coowners operated a
business (farming or otherwise) as partners, and, accordingly,
control is less relevant. This is a common interest in undivided
and unimproved property, and the question to consider is the.
feasability of dividing the property in the case of disagreement
about its use. In that regard, costs of partition or other legal
controversy, along with other factors, are considerations
rationally involved in the valuing of an asset. See Estate of
Bonner v, United States, 84 F.3d 196, 197 (5th cir. 1996).
Hulberg opined that partition was feasible under California
law, but that the *ability to partition the property would not
substantially decrease the discount presented by partnership
sales, as such actions could involve a great deal of expense and
delay prior to the liquidation of [a]l co-tenancy interest.” We
cannot accept Hulberg’s premise as a universal principle because
it i1gnores economies of scale and the relative value of the
property. For example, assuming a legal cost for partition of

$200,000,° a $680,000 parcel (as Hulberg opined) might fit the

? Two hundred thousand dellars, assuming a $200 hourly legal
(continued...)
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above-quoted principle. A parcel, one-half of which had a value
of $3 million to $4 million, would easily bear a $200,000
partition cost. In addition, as of decedent’s death, his
coowner'’'s share was held in trust for the 97-year-old widow of
the former owner, and neither owner was a resident-farmer at that
time. The beneficial owners were the heirs of the owner/farmers
who were not actively farming the property. Those circumstances,
known at the time of decedent’s death, make it less likely that
partition would be necessary. That is especially so where great
disparity exists between the values of the land when comparing
its use for agricultural and residential purposes.

Hulberg used a conglomeration of four different approaches
to arrive at the amount of discount he used to account for
decedent’s partial interest. First, he discussed a *"Company
Survey Method”, which Hulberg described as a “survey of companies
in the business of purchasing and selling partnerships.” Our
review of Hulberg’s analysis indicates that the partnerships
involved were dissimilar to the Busch property situation. The
information was derived from the purchase and sale of general
partnership interests, a format different from the Busch property
ownership, which was simply a coownership in real property with

no partnership business or operational type activity.

°(...continued)
fee rate, represents 1,000 hours to accomplish partition.
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Accordingly, the discount percentages represented by that type of
transaction are inapposite.

Next, Hulberg addressed what he called the “Fractional
Discounting Method”. That method was set out in an April 1552
journal article, Davidson, “Fractional Interests in Real Estate
Limited Partnerships, The Appraisal Journal, Apr. 1992, at 184-
194, in which 10 factors were used to analyze the amount of a
fractional interest discount. The factors employed, include:
“Relative risk of the assets held, Historical consistency of
distributions, Condition of the assets, Market’s growth
potential, Portfolio diversification, Strength of management.”
Those factors, to which Hulberg assigned values to arrive at an
estimated 4l-percent discount, appear to be the type of factors
that are used in analyzing a going partnership business and not
the simple coownership of raw land. The remaining four factors
address the control aspects, or lack thereof, of a fractional or .
partial interest. Of the cumulative 41l-percent discount reached
by Hulberg, only 12 percent of it was attributable to the lack of
marketability/control factors. The remaining factors depended
heavily on the fact that the entity was a going partnership
(income sources, etc.) and would, therefore, not be applicable to
measure the partial interest discount in this case.

Next, Hulberg used a “REIT Survey Method” that “involves an
analysis of discounts found in real estate investment trust

(REIT’s).” Hulberg indicated that the average discount was 39
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percent with a range from 30 percent to 40 percent. Here, again,
Hulberg’s explanation reflected that REIT’'S are operating real
estate partnerships that are dissimilar from the simple
coownership of realty that we consider. The REIT is an entity in
which investors purchase a percentage as an investor in the
activity or business operation in which the REIT is involved.
Accordingly, the REIT-based appreoach to calculate a discount is
not appropriate.

Finally, Hulberg referred to his four proposed comparable
sales that he admits *are not highly similar to the subject
property but they do indicate discounts are being taken by the
ipurchasers] of * * * fractional interests, and that there is a
market for partial interests in a property.” The range of
discounts was 29 percent to 41 percent. The sales selected by
Hulberg included a produce terminal, undeveloped unapproved land,
an office building, and ranchland. The undeveloped unapproved
land was described as “Standard 0il Pond Grizzly Island (Solano
Co.)”, and Hulberg explained that the property was valued at
$800,000 for a fee and a 25-percent interest was sold for
$130,000. No further information is provided, and it is not
apparent that this property 1s comparable or how the $800,000 and
$130,000 values relate to each other. Accordingly, we do not
find these examples to be helpful.

Hulberg then proceeded to conclude that the various

referenced approaches resulted in discounts approximating 40
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percent and that 40 percent is therefore appropriate. Hulberg,
in addition to addressing the lack of approval for residential
development, factored in the lapse of time in arriving at a 40-
percent discount rate. We did not find any of Hulberg’s
approaches to be fitting or appropriate to the situation we
congider, although we agree that some discount would be
appropriate. In summary, Hulberg first discounted by as much as
80 percent, and then discounted the resulting amount by an
additional 41 percent reflecting various factors, including lack
of control, passage of time, and factors that would only be
relevant in the consideration of a going partnership.

On the other hand, DeVoe, petitioner’s appraiser who was
used to provide a value for the estate tax return, started with a
$137,500-per-acre value and discounted it by 40 percent to
account for the partial interest. That approach resulted in a
$3,810,000 value’'s being reported on the estate tax return. We
have concluded that the per acre cash value is $150,000 and have
discounted that amount to account for the passage of time and, to
gsome extent, for the risk associated with the possibility that
approval for development might not be obtained. That discount
resulted in reducing the value of decedent’s one-half interest
from $6,805,500 ($150,000 x 90.74 x .50) to 54,656,495 {see
present value computations, supra, p. 28) or a reduction of 31.6
percent. Based on our evaluation of the evidence, it appears

that DeVoe'’'s valuation appraisal was conservatively performed
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favoring decedent’s estate. We reach that conclusion because he
used a per acre value at the lower ranges of the true comparables
and a discount rate at the highest end of the spectrum when
considering the facts in our record.

A smaller partial interest discount than used by
petitioner’s appraisers would be appropriate in the circumstances
of this case. As already noted, as of decedent’s death, there
were no owners or potential owners who, like decedent and his
deceased brother/coowner were solely interested in farming the
land. The heirs of both owners were interested in selling or
developing the land in light of the substantial difference in its
value for that use. At the date of decedent’s death, his ccowner
was a trust for a 97-year-old woman, and there was no doubt that
the highest value of the land was as residential property. Under
these circumstances a 10-percent discount would be sufficient to
account for the partial interest represented by a simple
coownership in unimproved land. As already discussed, 10 percent
would also be more than adequate to accommodate reasonable costs
of partition (10 percent of the rounded ocne-half interest
{($4,660,000) or $466,000) in the event that either get of heirs
of the then-current coowners might not be interested in selling
the property for its highest and best use (residential

development) .1°

0 The use of a 10-percent discount for the partial interest
{(continued...)
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We accordingly hold that the fair market value of decedent’s
one-half interest in the Busch property at his date of death is
$4,190,496 ($9,312,992 x .50 = $4,656,496 - $466,000 =
$4,190,496) .12

To reflect the foregoing,

Decision will be entered under

Rule 155,

(.. .continued)
results in an overall discount from the $150,000 value for
decedent’s one-half interest of 38.4 percent.

11 Because we have held that the fair market value that
should have been included in decedent’s gross estate exceeds the
amount reported by the estate, it is not necessary to consider
respondent’s contention that we are without jurisdiction, in the
circumstances of this case, to decide an overpayment in estate
tax.



